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Current Topics. 


A perplexing and novel question relating 
to the taxing power of a State was decideu 
by the United States Supreme Court in Buck 
v. Beach, 27 Supreme Court Reporter, 712, 
206 U. S. 392, 51 L. Ed. —. In this ease 
it appears that a resident of New York had 
made loans to residents of Ohio on notes 
given and pavable in Ohio and secured by 
mortgages on land in the latter State. The 
payee of the notes had an agent in Ohio to 
look after his interests there, aud another in 
Indiana to take charge of his investments in 
that State. For some reason it appears that 
the notes given and payable in Ohio were, 
for a considerable length of time, kept in the 
While the 
notes were in the possession of this agent, the 
Indiana authorities assessed them for taxa- 
tion and attempted to collect taxes thereon, 
principally on the ground that the notes were 
transferred from the Ohio agency to the In- 
diana agency in order to escape taxation in 
Ohio. But the court denies the right of In- 
diana to collect taxes on such notes. Mr. 
Justice Day, however, filing a dissenting 
opinion. 


possession of the Indiana agent. 


According to all accounts, Finland, which, 
since it was granted autonomy from Russian 





sorts of records, ought to speedily become the 
mecca of the woman suffragists. So soon as 
the power was conferred upon them the peo- 
ple adopted universal suffrage and made 
women equal to men in all respects in the 
body politic. It would seem that there is no 
distinction whatever with regard to sex. In 
Finland a woman may hold any office except 
one, that of Governor-General, which is filled 
by the appointment of the Czar, for it is the 
one remaining link between the autocracy and 
the democracy. A woman may be a police- 
man or a judge, or the mayor of a town, and 
there are 32 women in the Parliament, where 
they have shown a remarkable amount of ac 
tivity, ability and determination in the 
enactment of radical legislation. They have 
proposed and earried through numerous re- 
form measures of the greatest importance. 
At the first national election, 56 per cent. of 
the votes were cast by women, and only 44 
per cent. by men, and it is probable that the 
ladies will have a larger number of repre- 
sentatives in the next Parliament. There are 
200 members of that body, of whom only 32 


are women. 


A curious action to annul a marriage is 
in the French courts. The plaintiff, who is 
stated to be of good family and president of 
the Council of administration, petitions for 
a declaration that a civil] marriage which he 
contracted on the 11th of July, 1904, is null 
and void, on the ground that he was induced 
to contract the marriage by a mistake as to 
the person with whom he contracted it. The 
plaintiff was introduced to his wife by a 
matrimonial agency, and he contends that his 
consent to the marriage was procured by two 
forged instruments, a certificate of the birth 
of his wife in 1858, the fact being that she 
was born in 1848, and the certificate of the 
death of her mother in 1859, the fact being 
that she died in 1856. Criminal proceed- 
ings had been taken against the wife in re- 
spect to these forgeries and had ended in her 
acquittal. But the husband’s contention in 


rule two years ago, has been breaking all| the present proceedings is that, im any case, 
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there was a fraudulent misrepresentation as 
to the age of his wife, and that he never 
would have married her had he known her 
real age. It would seem to us that the plain- 
tiff has not a very strong case. He must 
have taken his wife “for older or younger” 
as well as for better or for worse, and as, in 
many another case, should make the best of 
a bad bargain. 


An interesting and novel legal controversy 
arose in a foreign tribunal respecting an 
agreement for the maintenance of a child. 
It appears that the defendant agreed in writ- 
ing to pay to a young woman 45 francs per 
month after the birth of a child of which she 
was pregnant. She, in fact, gave birth to 
twins. The first payment of 45 frances was 
duly made by the defendant, but the mother 
objected, contending that she was entitled to 
90 frances, and a single paymcnt would not 
earry out the intention of the parties. Com- 
menting upon this case, the Solicitors’ Jour- 
nal (London) says: 

“ Whatever may have been the sympathies of the 
court, the law would probably be considered to be 
inconsistent with the double claim. We are not 
aware of any case in which a question has been raised 
in the English courts as to how far the term 
‘child’ can include ‘twins. The Bastardy Laws 
Amendment Act, 1872, which enacts that any single 
woman who may be with child, or who may be de- 
livered of a bastard child, may make application to 
Petty Sessions for a summons against the putative 
father, and that the justices may make an order on 
him for the payment to the mother of ‘the bastard 
child’ of a sum of money weekly, not exceeding five 
shillings a week, for the maintenance and education 
of the child and of the expenses incidental to the 
birth of such child; and which further enacts that 
if the application be made before the birth of the 
child, such weekly sum may, if the justices think fit, 
be calculated from the birth of the child; uses in 
each section the word ‘child,’ and appears to wholly 
disregard such a contingency as the birth of twins. 
The explanation is probably that our laws are 
framed with regard to matters of usual occurrence 
and not with regard to those which are unusual.” 


Here are a few children’s definitions of 
habeas corpus: 





“Habeas corpus is a writ in favor of defendant 





which means take the body to trial unless emergency 
calls for immediate death. 

“Habeas corpus is a writ issued by a person de- 
manding all friends and relatives to act in his be- 
half when there is reason that said person is thought 
not guilty. 

“ Habeas corpus is that law which cannot bring a 
person to trial and convict him without sufficient 
evidence that he was guilty. 

* Habeas corpus is an order issued for a person 
by a court as if he were not living. 

“Habeas corpus allows a person to go beyond 
their limits to recover stolen property in case of war. 

* Habeas corpus says a thing shall be done. 

* Habeas corpus is a writ given to a person who 
has been tried for something he had done. It lets 
him go free. 

“ Habeas corpus is a written order demanding the 
presence of any one in court to explain why they 
are not able to be present.” 

How the court defines it: 

“Latin: ‘That you have the bodies. <A _ writ 
directed to the person detaining another and com- 
manding him to produce the body of the prisoner at 
a certain time and place, with the day and cause of 
his caption and detention, to do, submit to and re- 
ceive whatsoever the court or judge awarding the 
writ shall consider in that behalf.” 


By the closest possible vote of five to four 
the Supreme Court of the United States has 
declared unconstitutional the Congressional 
act known as the “ Employers’ Liability 
Law,” on the ground that it goes beyond the 
bounds permitted in the regulation of inter- 
state commerce. The decision was reached 
in deciding two damage cases coming to the 
court from the Federal courts of Kentucky 
and Tennessee, which were brought under 
the provisions of the law referred to. The 
opinion was written by Mr. Justice White. 
Even among the five who voted not to sus- 
tain the statute there were different shades 
of opinion. The Chief Justice, Justice 
Brewer and Justice Peckham joined with 
Justice White in the result arrived at, but 
they did not follow him in his assertion of 
the power of Congress to regulate the rela- 
tion between master and servant. Mr. Jus- 
tice Day concurred in the decision. Justice 


Moody dissented entirely, holding that the 
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law is constitutional on all points. He ex- 
pressed the opinion that Congress possesses 


the general power to pass the act, and the} 


court’s position was an interference with the 
domain of the legislative branch of the gov- 
ernment. Justices Harlan and McKenna 
united in an opinion affirming the constitu- 
tionality of the act, but holding it to be ap- 
plicable only to employees engaged at the 
time in interstate commerce. Justice 
Holmes also delivered a brief dissenting 
opinion. Summed up, the court stood five 
to four against the constitutionality of the 
law, Justices Harlan, McKenna, Holmes 
and Moody sustaining its validity, and the 
other members of the court holding the op- 
posite position. There were two eases be- 
fore the court involving the constitutionality 
of the law, one of them being the suit of 
Damselle Howard, administratrix of her 
hushand, Will Howatd, a locomotive fire 
man, who was killed in an accident on the 
Illinois Central Railroad near Memphis, 
Tenn., and the other that of N. C. Brooks, 
administratrix of Morris S. 
was killed on the 
Southern Pacilic road in Nevada. The ma- 
jority of the court reaches its conelusion on 
the ground that the law is not confined to the 
regulation of the business of interstate car- 
riers, but undertakes to regulate their deal- 
ings with their employers. 


mother 
who 


and 
Brooks, a fireman, 
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Election Law. 





UNCONSTITUTIONALITY PROVISION FOR JUDICIAL 
RECOUNT OF VoTEesS CAST FOR MAYOR IN CITIES OF 
First CLASS AT NOVEMBER ELECTION, 1905. 


OF 





New York Court oF APPEALS, 
November. 1907. 





In the Matter of the Application of HERMAN A. 
METz, qs Comptroller of the City of New York, 
individually and as a taxpayer thereof, et al., ap- 

The Wonorable SAMuEL T. MAppox, 

Justice of the Supreme Court of the State of New 


pellants, v. 


York et al., respondents. 





Appeal from an order of the Appellate Division 





tion and from a similar order of the First Depart- 

ment. 
Francis K. Pendleton, Lamb Richards, 

Wm. B. Crowell and Francis Martin, for appellants; 


Clarence J. 


Eugene 


Shearn, for respondents. 

CULLEN, Ch. J.—At the general election held in N- 
vember, 1905, the office of mayor of the city of Nev 
York was to be filled. The two leading candidates 
for office were George B. McClellan and William R. 
Hearst. After the canvass of the votes a certificate 
of election was duly issued by the Board of Elections 
of the city of New York to George B. McClellan, and 
on the first of January following he entered into pos- 
session of the office under said certificate, and has 
held it ever since. The contest for the office was com- 
paratively close, there having been nearly 600,000 
votes cast and the majority returned for McClellan 
being about 3,400. Question was raised as to the 
fairness of tlie election and the accuracy of the re- 
sult certified. 1906 an application was made by 
Mr. Hearst to the then Attorney-General for the com- 
mencement of an action in the nature of quo war- 
ranto to test the title of Mr. McClellan to his office. 
The application was denied. In 1907, a new Attorney- 
General having been elected, the application was re- 
suit brought against McClellan, 
which is now pending. ©n the 18th day of June, 
1907, there was enacted by the Legislature, and ap- 
proved by the statute (chapter 538, 
Laws 1907), the validity of which is the subject of 


In 


newed and a 


Governor, a 
this controversy. It is entitled “ An act to provide 
for a judicial recount and recanvass of the votes cast 
for the office of mayor at the election of the seventh 
of November, nineteen hundred and five, in all cities 
of the first class in which the ballots have been pre- 
served.” and will be given in detail hereafter. It is 
sufficient at this point to say that the act provided 
for a recanvass of the votes on the petition of any 
In June Mr. Hearst pre- 
sented his petition to a Special Term of the Supreme 


candidate for said office, 


Court in the Second Judicial Department for a re- 
canvass of the votes under the terms of the statute, 
and a few days thereafter a similar petition to the 
Supreme Court in the First Judicial Department. 
The justices to whom such applications were made 
proceeded to conduct a recanvass of the votes, where- 
upon the present appellants, the Comptroller and 
other officers of the city of New York. and McClellan 
individually. applied to the Appellate Division of the 
two departments for writs of prohibition restraining 
the Special Term of the Supreme Court from pro- 
ceeding on said petition on the ground that the sta- 
On the return 
the controversy was sub- 
The Appellate Division of the 
Second Department first reached a decision and up- 
held the validity of the statute by a divided court. 


tute was unconstitutional and void. 
of the alternative writs 
mitted to the courts. 


of the Second Department denying a writ of prohibi-! The learned justices of the Appellate Division of the 
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First Department were unanimously of opinion that 
the statute was unconstitutional, but deemed it pro- 
per to follow the decision of the Second Department 
earlier made, without regard to their own judgment. 
Orders were entered in each department denying the 
writ. From these orders appeals have been taken to 
this court. No objection is made before us as to the 
procedure adopted by the appellants, and the sole 
question before us to be determined is whether said 
statute of 1907 is in contravention of the provisions 
of the Constitution. 

The statute reads as follows: 

“Section 1. Upon the petition, within twenty days 
after the passage of this act, of any candidate for the 
office of mayor voted for at the election of the seventh 
of November, nineteen hundred and five, in any city 
of the first class in which the ballots have been pre- 
served, and upon such notice as the court shall pre- 
scribe, the Supreme Court, in any judicial district 
within which any of the election districts affected 
are situated, must proceed to a summary canvass of 
the vote in any election district specified in the peti- 
tion. The court shall in such a proceeding make an 
order, a copy of which shall be served upon each can- 
didate voted for at such election, that all the requis- 
ite ballots shall be produced in the county court 
house and canvassed in the presence of all candidates 
affected, or the counsel of such candidates as shall 
have appeared in the proceedings, and of the attorney 
who shall be appointed by the court and designated 
in the order as commissioner. The commissioner shall 
canvass the ballots one by one, permitting the coun- 
sel for the candidates affected to examine them. If 
counsel differ from the commissioner as to the count- 
ing of any ballot it shall be at once placed on one 
side as a disputed ballot. At the conclusion of the 
canvass of the vote in each election district the com- 
missioner shall prepare a written statement of the 
count upon the undisputed ballots, and that state- 
ment, together with all the disputed ballots, shall 
be submitted to the court. The court shall thereupon 
proceed to canvass the disputed ballots and shall rule 
upon each ballot in turn. If exception is taken to 
any ruling the court must endorse its ruling and the 
exception upon the back of the ballot in ink. At 
the conclusion of the canvass the court shall make, 
in triplicate, a final order for each election district 
specified in the petition, which shall contain a com- 
plete return of the vote under review. One of these 
orders shall be filed in each office where the returns 
of the election officers have been filed, which returns 
it shall in all respects supersede. A summary appeal 
may be taken to the Appellate Division from any 
such final order within ten days after it is made. 
Upon such an appeal, beside the order of the court 
below, only the ballots as to which exception was 
taken in the court below shall be produced, and the 
Appellate Division shall proceed to canvass them in 





a summary way. The Appellate Division shall make, 
in triplicate, a final order for each election district 
which shall contain a complete return of the vote 
then under review. One of these orders shall be filed 
in each office where the returns of the election offi- 
cers have been filed, which returns and the order of 
the court below it shall in all respects supersede. 
No appeal shall be taken from any such order of the 
Appellate Division. 

“Section 2. Within ten days after filing the order 
or orders containing a return of the vote under re- 
view, or, if an appeal therefrom has been taken, then 
within ten days after filing the final order or orders 
of the Appellate Division, the board of officers auth- 
orized to issue certificates of election must prepare 
from said orders and from the returns not then su- 
perseded a tabulated statement showing the total 
number of votes cast for each candidate for the office 
of mayor at the election aforesaid, which tabulated 
statement, certified by the board or officer aforesaid, 
shall be filed in the office of the said board or officer. 
Thereupon and within three days the said board or 
officer shall issue and deliver a certificate of his elec- 
tion to the candidate shown to have received the 
greatest number of votes for the office of mayor, which 
certificate shall in all respects, if it shall change the 
previously declared result of the election, supersede 
the certificate theretofore issued by the said board or 
officer. Upon receipt of such new certificate the can- 
didate certified therein to have been elected shall 
forthwith take office, be invested with the powers and 
perform the duties appertaining to such office. Any 
justice of the Supreme Court may make such sum- 
mary order or entertain such proceedings as may be 
necessary to carry said recount into effect and secure 
to the candidate shown by said recount to have been 
elected full possession of the office of mayor and the 
exclusive right to exercise the functions of said 
office. 

“Section 3. Nothing in this act contained shall im- 
pair or affect any right under the Constitution or 
laws of this State to question, by proceeding in the 
courts, the right or title of the candidate who shall, 
as a result of said recount, be declared elected; but 
there shall be no judicial review of any ballots which 
shall have been canvassed in the proceedings therein 
authorized.” 

The remainder of the statute provides for the 
validity of the acts of the incumbent of the office until 
the issue of the new certificate, if that changes the 
result, and for defraying the expenses and costs of 
the proceeding, provisions that are not material to 
our discussion of the case. 

The constitutionality of the statute before us has 
been attacked on many grounds. Some of the objec- 
tions presented to it are frivolous and need no con- 
sideration. There are some others which raise ques- 
tions fairly debatable and might be difficult to ans- 
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wer. All of these, however, we do not intend to re- 
view, as we think the statute so clearly contravenes 
the Constitution in one or two respects as to render 
it unquestionably invalid. The proceeding authorized 
by the statute either is, as its title indicates, a re- 
canvass of the votes cast for the office of mayor, or 
is a judicial hearing and determination of the title 
of the respective candidates at that election to the 
office of mayor. Elaborate discussion is to be found 
in the briefs of the opposing counsel and in the opin- 
ions of the learned judges of the courts below as to 
which of these two is the real character of the pro- 
ceeding. Neither at this point nor, indeed, at all, 
is it necessary to definitely determine which is the 
true character of the proceeding. If it is a recan- 
vass it contravenes section 6, article II, of the Con- 
stitution, which provides: “ All laws creating, regu- 
lating or affecting boards of officers charged with the 
duty of registering voters, or of distributing ballots 
at the polls to voters, or of receiving, recording or 
counting votes at elections, shall secure equal repre- 
sentation of the two political parties which, at the 
general election next preceding that for which such 
boards or officers are to serve, cast the highest and 
the next highest number of votes.” If, on the other 
hand, it is a judicial determination of the title to 
ofllice, it contravenes section 2, article 1, of the Con- 
stitution, which provides: “ The trial by jury in all 
cases in which it has been heretofore used shall re- 
main inviolate forever.” That the courts by whom 
the recanvass is to be made are not bi-partisan bodies 
is apparent, and that the statute provides for no de- 
termination by a jury of the disputed issues of fact 
is equally clear. Here we may well rest, and it is 
necessary to consider only the arguments adduced to 
withdraw the statute from both these constitutional 
limitations. 

It is urged by the counsel for the respondents that 
there has prevailed in this State for some years a 
certain measure of review exercised by the courts 
over the action of canvassers and that the validity 
of the Election Law authorizing such review has 
never been challenged. The statement is entirely cor 
rect. Nor do we think that the validity of the legis- 
lation can be successfully challenged. But the recan- 
vass authorized by this statute is of a far different 
character. Under the General Election Law ballots 
not marked in accordance with the statutory provi- 
sions are void and the canvassers do not count them. 
Ballots protested by either party as marked for iden- 
tification are counted. The void ballots and the pro- 
tested ballots are not returned to the box, but en- 
closed in envelopes and deposited in the clerk’s office. 
Either party may appeal to the courts to review the 
action of the canvassers in holding any ballot void or 
to have any of the protested ballots thrown out as 
marked for identification. This review presents for 
determination only questions of law arising on the 








face of the ballots. Boards of canvassers have never 
been wholly exempt from judicial control. There has 
been no time in the history of the State when man- 
damus would not lie to compel a board of canvassers 
to do its duty, but at no time have the courts had 
power to compel the board of canvassers to certify 
the result of their canvass by specifying any partic- 
ular number of votes as cast for one party or the 
other. In other words, the actual count and determi- 
nation of the result of the count of the ballots has 
always been the exclusive province of the board of 
canvassers, subject to review in but one proceeding 
known to the law, quo warranto. Of course, the offi- 
cers making a false count could be punished for their 
crime. Their false determination was no protection 
to them. Now, it was the count, in which at all times 
there has been the greatest danger of fraud, that the 
Constitution intended to safeguard, and the people 
by the Constitution determined that the best way to 
safeguard the count was to require it to be made by 
a bi-partisan board. The most cursory examination 
of the present statute will show how widely the 
scheme provided by it differs from any review or con- 
trol the courts have ever exercised over a board of 
canvassers. By this statute an absolutely new can- 
vass is to be made, proceeding from the very initiat 
step, that of counting the votes in the boxes. The 
title of the statute well describes the proceeding as 
a “recount and recanvass.” the effect of the proceed- 
ing is or may be to give a certificate of election to 
another person than him whom the original canvass 
showed to be elected. The Legislature can no more 
authorize a recount and recanvass by other than a bi- 
partisan board, the result to act as a substitute for 
that of the original canvass, that it can authorize a 
count and canvass to be made in the first instance 
by other than a bi-partisan board. Of course, this 
statement is made on the assumption that the title 
of the statute accurately characterizes the proceed- 
ing therein described and that it does not provide 
for a judicial determination of the title to office, in 
which latter aspect we will now proceed to consider 
the validity of the act. j 

There are serious difficulties in treating the pro- 
ceeding as one to determine the title to office. What 
does the statute direct the court to do after the re- 
ceipt of the petition? There is no provision for any 
answer to the petition, nor, if its allegations be de- 
nied, for any hearing on the issues raised by such 
denial. There is no provision for the examination of 
witnesses as to the identity of the ballots and their 
preservation, nor on any other question of fact that 
might arise. Still it is possible that the proceeding 
being before a court, we should construe the statute 
as implying that questions of fact arising in the pro- 
ceeding should be disposed of in the ordinary man- 
ner prevailing in judicial trials, and it is very prob- 
able that we should consider it our duty to so con- 
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strue the statute were it otherwise valid. But the 
fatal objection to the constitutionality of the statute, 
regarded from this point of view, is that it deprives 
McClellan of his right to a trial by jury. The con- 
stitutional provision that the right of trial by 
jury in cases where such mode of trial had hitherto 
prevailed is found in every Constitution of the State 
that the people have at any time adopted. On a re- 
cent appeal to this court (Malone vy. St. Peter’s 
Church, 172 N. Y. 269), to determine whether a cer- 
tain character of action was referable or not, it was 
necessary for us to examine the state of the law prior 
to the Revolution to see if at that time the party 
had an absolute right to a trial by jury, for if he had 
the right was still extant. That actions to determine 
the title to public office were always in this State, 
and in England before our independence, triable be- 
fore a jury, is common knowledge (People v. Albany 
& Susquehanna R. R., 57 N. Y. 161). The Revised 
Statutes of 1830 declared that issues of fact on a 
writ of quo warranto should be tried in the same 
manner as in personal actions, i. e., by a jury; both 
the Code of 1847 and the Code of Civil Procedure of 
1877 expressly enumerate the action as triable before 
a jury. The special proceeding for the delivery oi 
books and papers of an office does not violate this 
provision. In such a proceeding the court merely 





deals with the prima facie title of the applicant. 
It cannot go behind the certificate of election. It is| 
plain that the contest for the present office will! 
largely if not principally present questions of fact. 
The count of the votes now in one of the boxes may 
differ radically from the vote returned by the can- 
vassers. The proof given may tend to show that the 
box has been preserved inviolate, and therefore jus- 
tify the admission of its contents in evidence. On 
the other hand, there may be evidence tending to 
show that the box was or could have been tampered 
with, and there may also be the testimony of the 
election inspectors and canvassérs that on the night 
of the election the ballots in the box were exactly 
as returned by them in their statement of the count. 
The vital issue will then be, what was the true count 
of the ballots on election night, and the exclusive de- 
termination of that question will belong to a jury. 
To have it so determined is the appellant MceClel- 
lan’s constitutional right. 

The learned justice who wrote for the majority of 
the Second Appellate Division thus answers the claim 
of McClellan to a jury trial: “If trial by jury 
were used in actions of quo warranto at the time of 
the adoption of our Constitution, that secures that 
form of trial in such actions or in any form of ac- 
tion or proceeding substituted for it (People v. Al- 
bany, ete., R. R., 57 N. Y. 161). But under the com- 
mon law and by statute such an action could only 
be brought by the sovereign. A contestant for an 





office could not bring any action or proceeding to 


oust the incumbent, or try the right to the office, 
and that has remained the case in this State down 
to the present time. In creating a new action or pro- 
ceeding—one that did not exist when the Constitu- 
tion was adopted—for the trial of disputes of con- 
testants of an election of the suit of a contestant the 
Legislature is free to make it summary or by jury 
trial. That has been general throughout the country, 
as appears by the decision of other States, cited in 
the foregoing.” The error of this reasoning lies just 
The learned justice has overlooked the differ- 
ence between the situation of the contestant for an 
office and that of the incumbent of an office. As the 
learned judge writes, the title to an oflice could be 
challenged only by the sovereign, in this country the 
People, and it is a matter of grace on the part of the 


here: 


people or their legal representative to allow a suit to 
be brought on the relation of the contestant. There- 
fore, as a contestant has no constitutional right to 
bring an action it may be argued that he can have 
no right to have the trial of the action in any par- 
ticular manner. Assuming the correctness of this 
proposition, it would be a perfect answer to any at- 
tack on the validity of the statute that the contest- 
ant might make, but we are at a loss to perceive its 
possible application to the case of the incumbent. 
MeClellan was in office under a certificate of elec- 
tion entitling him thereto. In the only judicial pro- 
ceedings known to the law, or that ever prevailed in 
the State, through which he could be ousted from 
office, he was entitled to a jury trial on the issues 
of fact. As is well said by the learned justice below 
in the excerpt already quoted: “If trial by jury 
were used in actions of quo warranto at the time 
of the adoption of our Constitution, that secures that 
form of trial in such action or in any form of action 
or proceeding substituted for it.” Giving the pres- 
ent statute the fullest force and effect as authoriz- 
ing a judicial proceeding, the most that can be said 
of it is that it is a “ proceeding substituted for’ 
quo warranto, 

The learned counsel for the respondents relies on 
the provision of that portion of the third section of 
the act already quoted to relieve the statute from the 
objection of failure to provide for a jury trial: 
* Nothing in this act contained shall impair or affect 


’ 


my right under the Constitution or laws of this State 
to question, by proceeding in the courts, the right or 
title of the candidate who shall, as a result of said 
recount, be declared elected; but there shall be no 
judicial review of any ballots which shall have been 
canvassed in the proceedings herein authorized.” 
He urges that this leaves unimpaired the constitu- 
tional right of the incumbent to assert his title to 
office. If, however, there is to be no judicial review 
“of any ballots which shall have been canvassed in 
the proceedings,” it is difficult te see that there is 
much left open to litigation in the quo warranto suit. 
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True, if McClellan's eligibility to office, his residence, 
his age, his citizenship, were challenged, these mat- 
ters would be open to litigation; but they are not 
challenged, and the real issue in the case, the ques- 
tion who got the most votes at the election, will be 
foreclosed by the determination on the judicial re- 
count. The learned counsel appreciates this and to 
obviate the difficulties suggests that to uphold the 
statute the court should strike therefrom the pro- 
ision that there shall be no further judicial review 
of the ballots, under the well-known rule that if a 
part of a statute is valid and part is invalid, if the 
parts are separable, the valid part may be upheld 
though the invalid part be declared void. To make 
the elimination suggested would be to thoroughly 
emasculate the statute. If, however, we accede to 
the counsel’s contention what will be the result? The 
essence of a judicial proceeding is that it decides 
something, and that its decision is conclusive on the 
parties. If we eliminate the provision that there 
shall be no judicial review of the ballots, it seems to 
us clear that the proceeding authorized by the statute 
is reduced to a mere canvass, pure and simple, and 
it at once runs counter to the constitutional provi- 
sion for bi-partisan boards. The only result of the 
proceeding would be a new canvass and a new cer- 
tificate of election did the recanvass differ from the 
original. 

Now, at this point it becomes necessary to state 
an objection that we have to the constitutionality 
of this statute that goes beyond any that we have 
discussed. The results of the election were can- 
vassed and determined under the provisions of law 
then existing, and a certificate of election given to} 
McClellan, which conferred prima facie title to office | 





and under which he entered into the office of mayor. | 
In this State prima facie title to elective office has 
always been conferred by certificates of election ac- 
cording to the results canvassed, and conclusive title 
has been the subject of determination by judicial pro- 
ceedings. The incumbent holding the prima facie evi- 
dence of title has never been subject to be ousted in 
any other manner than by legal proceedings, members 
of the Legislature alone excepted. It is true that the 
appellant, McClellan, has no property right in his 
office nor in the ineumbency of his office during the 
term for which he was elected. In theory of law he 
holds the office for the benefit of the public, not for 
his own. It is possible that the office m:y now be 
considered a constitutional one, for it is recognized 
in article XII, section 2, of the Constitution of 1895; 
but whether considered a constitutional oflice or not, 
it is and has always been a local office which, under 
the Constitution of 1846 and that of 1895, must be 
filled by election by the people or by appointment 
from local officers. It is not within the power of the 
Legislature to have it filled in any other manner. 
it is true that no term is prescribed for the office by 





the Constitution, and that the present incumbent 
might be legislated out of office by an act of the 
Legislature changing the official term (People ex rel. 
Devery v. Coler, 173 N. Y. 103); but no other man 
can be legislated into office. As long as his official 
term has not been reduced by legislation the appel- 
lant MeClellan is entitled to hold the office until 
he is ousted as the result of a judicial determination 
or is removed for misconduct. A canvass having been 
concluded under the statutory provisions for its con- 
duct existing at the time, the Legislature has no 
power to create a new tribunal with power to re- 
canvass the election and to award possession of the 
office to another claimant. If such were its power 
the Legislature might, except for the bi-partisan pro- 
vision first found in the Constitution of 1895, equally 
conduct the recanvass and make the determination 
itself. The result of such a doctrine would be appall- 
ing. Where the result of an election had been ad- 
verse to the party to which a majority of its mem- 
bers belonged the Legislature might by a subsequent 
statute authorize a recanvass of the election of the 
Governor, of the judges of the courts, of the State 
officers and of the presidential electors, who in this 
State are elected by the people. We hold that no 
such power exists. Of course, the Legislature may 
alter the form of judicial proceedings to try the title 
to office, making it as summary as possible, provided 
it retains the right of trial by jury, but we are 
speaking of a mere recanvass as distinguished from 
judicial proceedings. 


It is unfortunate that the election in New York 
was so close as to leave doubts in many minds as to 
the accuracy of the result declared. The whole ques- 


| tion, however, can be tried and determined in the 


quo warranto suit now pending, and in that suit 
everything that is authorized or directed by the 
statute before us, opening the boxes, recount and the 
like, can be had, and it is not apparent why a de- 
termination cannot be as speedily reached in that ac- 
tion as by the proceedings authorized by this statute. 
it is also unfortunate that dilatory objections to the 
prosecution of: that suit have apparently met with 
some success in the courts, but it would be far more 
unfortunate if, moved by any considerations of that 
character, or by the entirely natural desire of the 
clectors of the city of New York io learn whether 
the result of the election of mayor was honestly and 
accurately declared, we should not only shut our eyes 
to plain constitutional provisions, but uphold the 
validity of a practice which might lead to infinite 
mischief in the future. 

The order appealed from should be reversed and 
the writ of prohibition issue in each case, with costs 
to the appellant in both courts, but in one proceed- 
ing only. 

All concur. 
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Justice Gould’s Decision on the Boycott. 


The decision recently handed down by Justice Ash- 
ley M. Gould, temporarily enjoining the American 
Federation of Labor from further boycotting the 
Buck’s Stove and Range Company, can justly be re- 
garded as the most signal victory yet achieved in the 
efforts made to rid this country of the vicious and 
un-American practice directed against American in- 
dustries by organized labor as represented by Gom- 
pers and his inner “ring,” says “ American Indus- 
tries.” 

Justice Gould’s decision is of the greatest importance 
to every employer of labor and in no less degree to 
the general public. It shows conclusively that the 
evil element in organized labor has been instrumen- 
tal in importing with sinister intent into the United 
States the unfair and pernicious weapon known as 
the boycott. 

The decision also proves the justice of Cardinal 
Gibbons’s public declaration that the boycott is “an 
unwarrantable invasion of the commercial privilege,” 
and it further proves that right and justice in Amer- 
ica are not yet dead. This latter fact is clearly 
shown in the decision which follows, which gives a 
masterly summing up of a case destined to stand as 





a triumph for law and order: 

“Upon the first proposition there is little room for| 
argument or discussion. One of the counsel for de- 
fendant stated in argument: *The American Fed | 
eration of Labor has refused intercourse with the! 
plaintiff, business intercourse, such as comes from 
the purchase of stoves. It has persuaded its friends 
to refuse that intercourse. It says: Have nothing 
to do with this man or anything he makes as long 
as this condition of affairs exists.’ (Record, p. 235.) 
There is no attempt to deny that plaintiff's custom- 
ers, even those under contract, have refused to con- 
tinue business dealings with it under threat of being 
boycotted by the local organizations affiliated with 
the federation. It does not become necessary in this 
ease to discuss whether placing plaintiff's name on 
the ‘unfair’ list, or on the ‘ we-don’t-patronize ’ list 
in the Federationist amounts to what is technically 
called a boycott, for the reason that the affidavits as 
to what has been actually done with to 
plaintiff’s customers leaves no doubt as to what has 
been in fact accomplished. A boycott is defined in 
Volume 8 of the Cyclopedia of Pleading and Prac- 
tice, p. 639, as follows: ‘This term generally means 
the confederation, generally secret, by many persons 
from whose intent is to injure another by preventing 
all persons from doing business with him through 
fear of incurring the displeasure, persecution an 
vengeance of the conspirators.’ A better definition, 
to my mind, is that given by Taft, Circuit Judge, in 
Toledo, etc., Fy. v. Penn. Co., 54 Fed. 730, 19 L. R. 
A. 387. ‘A boycott is a combination of many to 


reference 


cause a loss to one person by coercing others, against 








their will, to withdraw from him their beneficial 
business intercourse, through threats that, unless 
those others do so, the many will cause serious loss 
to them.’ This definition was given in March, 1893, 
and it was of such combinations that the same judge 
said, in July, 1894, in deciding the case of Thomas v. 
Cincinnati, etc., Ry. Co., 62 Fed. at p. 819: ‘ Boy- 
cotts, though unaccompanied by violence or intimida- 
tion, have been pronounced unlawful in every State 
of the United States where the question has arisen, 
unless in Minnesota; and they are held to be unlaw- 
ful in England.’ Since this statement was made, 
boyeotts have been held unlawful in Minnesota. Ertz 
v. Produce Exchange, 79 Minn. 140. 

“Tt is not surprising that there is so little differ- 
ence of opinion among the courts upon the question 
involved. The conclusion reached is based upon an 
appreciation of the fundamental rights of free men 
in a free country. In his work on trade unions, p. 
12, Sir W. Erle says: ‘Every person has a right 
under the law as between himself and his fellow-sub- 
jects to full freedom in disposing of his own labor or 
his own capital according to his will. It follows that 
every other person is subject to the correlative duty 
arising therefrom, and is prohibited from any de- 
struction of the fullest exercise of the right which 
can be made compatible with the exercise of similar 
rights by others.’ 

* Defendants have the right, either individually or 
collectively, to sell their labor to whom they please 
on such terms as they please, and to decline to buy 
plaintiff’s stoves; they have also the right to decline 
to traffic with dealers who handle plaintiff’s stoves. 
But Sailor Bros., for instance, have an equal rig’)! 
to buy plaintiff's stoves and plaintiff has an equal 
right to sell said stoves to Sailor Bros., and when de- 
fendants, and those associated with them, combine 
to interfere with, or obstruct, without justifiable 
cause, the freedom of buying and selling which should 
exist between plaintiff and Sailor Bros., they infring: 
upon the rights of both, and do an unlawful act. 
The same principle which is the basis of their trade 
freedom is also the basis of the freedom of plaintiff 
and Sailor Bros. to deal with each other untram- 
melled by the interference of defendants. Such in- 
terference is an unlawful invasion upon the rights 
of plaintiff. 

“Just what constitutes ‘justifiable cause’ for 
interference, as remarked by Chief Justice Field, in 
Vegelahn v. Guntner, 167 Mass. 92, remains in some 
respects undetermined. Defendants claim that the 
motive of wishing to better their condition affords 
such legal justification; but this motive is too re- 
mote, as compared with their immediate motive, 
which is to show what punishment and disaster 
necessarily follows a defiance of their demands. 

REAL PURPOSE WAS TO INJURE. 
“ As quoted with approval by the Supreme Court 
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of Pennsylvania in Purvis v. Bretherhood, sup:a:| 
| 


‘True, the defendants contend and testify that their 
purpose was to benefit their own members. This, | 
doubtless, in a sense, is true, but the henefits sought 
were the remote purpose, which was to be secured 


through the more immediate purpose of coercing the} 
plaintiffs into complying with their 


otherwise injuring them in their business, 


demands, or 


and the} 
court cannot, in this proceeding, look beyond the im-| 
Such is the} 
doctrine laid down in Eddy on Combinations and| 
the of Erdman v.| 
Mitchell, supra, as follows “ The benefit of the mem- | 


mediate injury to the remote results. 


quoted with approval in case 


rs of the combination is so remote. as compared to 


the direct and immed 


that the law 


beyond the immediate loss and damage to the inno- 


non-union workmen,” does look 


iate injury inflicted upon the 
not 
| 





ent parties to the remote benefits that might re- 
sult to the union.’ 

‘In the case of Plant v. Woods, 176 Mass. 492,} 
the court says: ‘The necessity that the plaintiffs | 


members of one union) should join this association | 


(defendants’ union) is not so great nor is its rela-| 


tion to the rights of the defendants, as compared} 
with the rights of the plaintiff to be free from moles-| 
tation, such as to bring the acts of the defendants] 
under the shelter of the principles of trade competi-| 


tion. Such acts are without justification and there-! 






fore are malicious and unlawful, and the conspiracy | 


thus to foree the plaintiffs was unlawful. Such con- 


duct is intolerable and is inconsistent with the spirit 
of our law.’ 


ORGANIZATION WAS FOR ULTERIOR MOTIVES 
Galen, 152 N. Y. 33, it 


‘The social principle which justifies such 


‘In the ease of Curren v. 
is said: 


organization is departed from when they are so ex- 
tended in their operation as either to intend or to ae- 
complish injury to others.’ 

“Tt is earnestly contended by defendants’ counsel, 
however, that as each one of the defendants has the 
right to refuse to patronize the customers of plain- 
tiff unless such customers will discontinue handling 
plaintiff’s stoves, that, therefore, they may combine 
in their refusal; in other words, that there cannot be 
an unlawful combination where eaci: member thereof 
might do, individually, the thing contemplated, with- 
out responsibility to the law therefor. This conten- 
tion has much of plausibility. 

“Tt is undoubtedly difficult to formulate the legal 
basis of the proposition that what is lawful for one 
to do becomes in combination. 
This feature is 
brought out in the dissenting opinion of Mr. Justice 
Holmes, in Vegelahn v. 


unlawful when done 


It seems to evade accurate analysis. 





Guntner, supra, although he} 


‘It would be rash to say that some a 


adds: Ss yet un- 
formulated truth may not be hidden under this pro- 
‘ That be the 


law in the case of a single defendant, that when a 


position,’ and admits: whatever may 


plaintiff proves that several persons have combined 
and conspired to injure his business, and have done 
acts producing that effect, he shows temporal dam- 
age and a cause of action, unless the facts disclose 
or the defendants prove some ground of excuse or 
justification, and T take it to be settled, and rightly 
settled, that doing that damage by combined persua- 
sion is actionable, as well as doing it by falsehood 
and force.’ 

‘But however unsatisfactory may be the statement 


of the unformulated truth’ 


hidden under 
the proposition, the proposition itself is too firmly 


“as yet 
engrafted upon both the civil and criminal law to be 
ignored, Mr. Justice Harlan, in the ease of Arthur 
v. Oakes, 25 L. R. A., at p. 429, thus states it: ‘It 
is one thing for a simple individual or for several in- 
dividuals each acting upon his own responsibility 
and not in co-operation with others, to form the pur- 
pose of inflicting actual injury upon the property or 
rights of others. It is quite a different thing in the 


eye of the 


law for many persons to combine or con- 
spire together with the intent not simply of assert- 
ing their rights or of accomplishing lawful ends by 
peaceable methods, but of employing their united 
energies to injure others or the public. 

“An intent on the part of a single person to in- 
jure the rights of others or of the public, is not in 
itself a wrong of which the law will take cognizance, 
unless some injurious act be done in execution of the 
unlawful intent. But a combination of two or more 
persons with such an intent and under circumstances 
that give them when so combined a power to do an 
injury they would not possess as individuals acting 
jointly, has been in itself 


always recognized as 


wrongful and illegal. 
JUDGE GIBSON SET PRECEDENT. 

‘In the case of Callan v. Wilson, 127 U. S. 540, 
the following is quoted from a decision by Judge 
‘of great and enduring reputa- 
tion—in the case of Com. v. 


Gibson—that judge 
Carlisle, in which there 
was a combination of employees to depress the wages 
‘There is be- 
tween the different parts of the body politic a recip- 


of journeymen by artificial means: 
rocity of action on each other, which, like the action 
of antagonizing muscles in the natural body, not 
only prescribe to each its appropriate state and ac- 
tion, but regulate the motion of the whole. 

“<The effort of an individual to disturb this equi- 
librium can never be perceptible, nor carry the ope- 
ration of his interest or that of any other individual 
beyond the limits of fair competition; but the in- 
crease of power by combination of means, being in 
geometrical proportion to the number concerned, an 
association may be able to give an impulse, not only 
oppressive to individuals, but mischievous to the pub- 
lic at large; and it is the employment of an engine 
so powerful and dangerous that gives criminality to 
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an act which would be perfectly innocent, at least in 
a legal view, when done by an individual.’ 

“In the case of Quinn v. Leatham, supra, Lord 
Brampton sums up a discussion of the question in- 
volved in the following language: ‘ Much considera- 
tion of the matter has led me to be convinced that 
a number of actions and things not in themselves ac- 
tionable or unlawful if done separately without con- 
spiracy may, with conspiracy, become dangerous and 
alarming, just as a grain of gunpowder is harmless, 
but a pound may be highly destructive, or the admin- 
istration of one grain of a particular drug may be 
most beneficial as a medicine, but administered fre- 
quently and in large quantities, with a view to harm, 
may be fatal as a poison.’ 

“In the case of Pickett v. Walsh, supra, the court 
says: ‘A single individual may well be left to take 
his chances in a struggle with another individual. 
But in a struggle with a number of persons combined 
together to fight an individual the individual’s 
chance is small, if it exists at all. It is plain that a 
strike by a combination of persons has a power of co- 
ercion which an indiivdual does not have. The result 
of this greater power of coercion or the part of the 
combination of individuals is not the test of what is 
lawful for a combination of individuals; or to state 
it in another way, there are things which it is lawful 
for an individual to do which it is not lawful for a 
combination of individuals to do.’ 

“The proposition asserted by these cases will be 
found to be maintained in substantially all the cases 
heretofore cited, and a multitude might be added, 
both civil and criminal. . 

“Tt was next contended on behalf of defendants 
that to restrain the publication of plaintiff’s name on 
the ‘ unfair’ or ‘ we-don’t-patronize’ list would be an 
infringement on their constitutional rights and an 
assault upon the freedom of the press; or that if 
plaintiff had any redress for such publication it was 
by action for the libel, and that equity will not en- 
join the publication of a libel. All this would have 
merit if the act of defendants in making such publi- 
cation stood alone, unconnected with other conduct 
both preceding and following it. 

IS AN ACT OF CONSPIRACY. 

“But it is not an isolated fact; according to the 
allegations of the bill and the supporting affidavits 
it is an act in a conspiracy to destroy plaintiff's 
business, an act which has a definite meaning and in- 
struction to those associated with defendants and an 
act which is the basis for conduct on the part of de- 
fendant’s associates, which unlawfully interferes with 
plaintiff's right of freedom to trade with whom he 
pleases. The argument of counsel is fully answered 
by the language of Mr. Justice Holmes in the case of 
Aikens v. Wisconsin, 195 U. S. 194: ‘No conduct 
has such an absolute privilege as to justify all pos- 
sible schemes of which it may be a part. The most 








innocent and constitutionally protected of acts or 
omissions may be made a step in a criminal plot, and 
if it is a step in a plot, neither its innocence nor the 
Constitution is sufficient to prevent the punishment 
of the plot by law.’ 

“It is asserted in the answer of defendants, and 
urged in the argument, that the defendant, the Amer- 
ican Federation of Labor, is a federation of organi- 
zations and has no individual membership. It would 
be difficult to understand how the different organiza- 
tions, made up of individual members, and existing 
only by reason of such individual membership, could 
be federated into a central organization without such 
individual members becoming also members of such 
central organization; especially would this be diffi- 
cult in a court of equity which looks through the 
forms to reach the substance. But if this could be 
accomplished as a legal or equitable fact, the testi- 
mony shows conclusively that the defendant has not 
done so. On page 177 of the printed affidavits is 
given a fac-simile from the report of the proceedings 
of the convention of the federation, 1904, showing 
that it claimed to be then composed of more than 
1,650,000 individual members. And on page 293, in 
the report of the defendant Gompers, as president of 
said federation, he refers to the activity of ‘all our 
organizers, our organizations and our members.’ It 
is further insisted by counsel for defendants that 
plaintiff's business is not property or a property 
right; that it is a mere abstraction, incapable of ju- 
dicial protection. 

NUMEROUS CASES ARE CITED. 

“In the case of My Maryland Lodge v. Adt, 100 
Md. 238, a boycott case, Chief Judge McSherry, in 
delivering the unanimous opinion of the court, uses 
this language: ‘It is too late to doubt the jurisdic- 
tion of a court of equity to grant relief in such cases 
as this, if the averments of the bill are sustained by 
the evidence. The adjudged cases are all one way.’ 
(Citing nine cases from the State and Federal courts.) 
‘This list of cases might be swelled a hundred fold; 
but we do not deem it necessary to cite any others. 
Those that we have referred to are quite analogous 
to the one before us.’ 

“In the case of Purvis v. United Brotherhood, 214 
Pa. 348, the court adopts this language: ‘The busi- 
ness of the plaintiffs is property within the meaning 
of the law. The defendants sought, by concerted ac- 
tion, to injuire them in their business; in other words, 
their property, in order to coerce them into submis- 
sion to the demands of the union.’ 

“In Gray v. Building Trades Council, 91 Minn. 
171, the court uses this language: ‘In restraining 


boycotts the authorities proceed on the theory that 
they are unlawful interferences with property rights. 

A person’s occupation or calling, by means of 
which he earns a livelihood and endeavors to better 
his condition, and to provide for and support him- 
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self and those dependent upon him, is property within 
the meaning of the law, and entitled to protection as 
such; and as conducted by the merchant, by the capi- 
talist, by the contractor or laborer, is, aside from the 
goods, chattels, money, or effects employed and used 
in connection therewith, property in every sense of 
the word. 

“ As stated by Judge McSherry, the list of cases 
asserting this proposition might be extended indefi- 
nitely. 

“Second. The second point to be considered is: 
Does the testimony so connect the defendants, or any 
of them, with such combination and conspiracy as to 
make them amenable to the injunctive power of this 
court ? 

“The record in this case leaves no doubt that 
plaintiff has been and still is the objeet of a ‘ boy- 
cott,’ using that in the most obnoxious sense, viz., an 
unlawful conspiracy to destroy its business; such a 
conspiracy as has received the condemnation of every 
Federal and State court in the country before which 
it has been brought for criminal action, legal redress 
or equitable injunction. This conspiracy originated, 
as I have stated, in the action by Metal Polishers’ 
Local No. 13, in St. Louis, in the fall of 1906, a 
body federated with the defendant American Federa- 
tion of Labor through the International Metal Pol- 
ishers, ete.,. Union. It was advanced in accordance 
with the procedure of the said federation until in 
March, 1907, it received the active endorsement of 
the executive council, the controlling body of said 
federation. It is true that when this body acted it 
did not use the word ‘ boycott’ but the more euphem- 
istic terms of ‘unfair’ and ‘ we-don’t-patronize.’ 

FEDERATION HAS COMMITTEE ON BOYCOTTS. 

“But an examination of the record convinces me 
that whatever the term used, the effect intended was 
what naturally happened, viz., a boycott. In fact, 
that the terms mean the same thing in the procedure 
of the federation does not seem doubtful. Its consti- 
tution provides for a committee on boycotts to be ap- 
pointed by the president at the annual convention; it 
was to such a committee on boycotts that the resolu- 
tion of Bechtold was referred and by that committee 
it was referred to the executive council. 

“Over fifteen pages of the printed aflidavits are 
filed with reports of the ‘organizers’ of the federa- 
tion from all parts of the country, published in the 
Federationist. These almost invariably contain the 
statement that ‘all American Federation of Labor 
boycotts are being pushed as thoroughly as possible.’ 
In the convention of the federation held in November. 
1906, a motion to concur in the report of a certain 
committee was carried. This report is as follows: 

“*At the twenty-fifth annual convention of the 
American Federation of Labor, held in Pittsburg, at- 
tention was called to the large number of firms on the 


unfair list and the necessity of reducing the same | 





so that we could make our declarations of unfairness 
effective. This committee finds that not many changes 
nave occurred during the past year and believe that 
some action must be taken in order to secure the co- 
operation of the labor press. We cannot expect the 
labor press to give the space it would require to pub- 
lish the names of all these firms, and without pub- 
licity the intent of the boycott is defeated. 

“* We believe that some measure must be adopted 
to find out if the national, international or local 
unions who are responsible for the boycott are doing 
their duty to bring about the desired results. There- 
fore we recommend that the organizations that have 
firms on the We-don’t-patronize list of the American 
Federation of Labor, beginning January 1, 1907, re- 
port every three months to the executive council of 
the American Federation of Labor what efforts they 
are making to render the boycott effective. Failure 
to report’ for six months shall be sufficient cause to 
remove such boycotts as are not reported on from 
the We-don’t-patronize list of the American Federa- 
tion of Labor.’ 

“It will be noticed that here the terms ‘ unfair, 
‘ we-don’t-patronize’ and ‘boycott’ are used inter- 
changeably. In the affidavit of one of the defendants 
in this case, he speaks of the resolution introduced 
at the Minneapolis convention relative to a dispute 
‘between one of the organizations affiliated with the 
American Federation of Labor’ and plaintiff as fol- 
lows: “This resolution sought the endorsement of 
the American Federation of Labor in the declaration 
of a boycott by that organization, the International 
Brotherhood of Foundry Employees.’ 

“Tt is well settled law that all who accede to a 
conspiracy after its formation and while it is in ex- 
ecution and all who with a knowledge of the facts 
concur in the plans originally formed and aid in ex- 
ecuting them are fellow conspirators. They commit 
an offense when they become parties to the transac- 
tion or further the original plan. Ochs v. People, 
124 Ill. 399. 

“As stated by Judge Dillon, in U. S. v. Babcock, 
24 Fed. 915: ‘Any one who, after a conspiracy is 
formed, and who knows of its existence, joins therein, 
becomes as much a party thereto from that time as 
if he had originally conspired.’ 

“In the recent case of U. S. v. Standard Oil Co., 
152 Fed. 294, the court uses this language: 

“* Again the alleged conspiracy is one. 
is single. It has but one object. 


Its scheme 
Perhaps none of the 
alleged conspirators participates in every part of the 
conception and of the work of the combination, but 
every one of them takes his part in the plan, or in 
its execution, a part promotive of its purpose, the re- 
straint and monopolization of commerce in the pro- 
duct of petroleum among the States. To the Waters- 
Pierce Company, the resident defendant, has been al- 
lotted no inconsiderate portion of the execution of 
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this plan. . . One who knows of a conspiracy 
after it is formed, and then joins it, or knowingly 
aids in the execution of its scheme, and shares in its 
profits, becomes from that time as much a co-con- 
spirator as if he was one of those who originally de- 
signed it and put it in operation. If a series 
of acts are to be performed with a view to produce 
a particular result, he who aids in the performance 
of these acts in order to bring about the result must 
have an intention to effectuate the end proposed, and 
if he co-operates with others, knowing them to have 
the same design, there is in fact an agreement be- 
tween him and them.’ 

“Upon the record as presented, and for the reasons 
stated, I am of the opinion that the plaintiff is en- 
titled to be protected by an injunction until the final 
hearing of the case, and [ will sign an order restrain- 
ing the defendants substantially as prayed in the 
bill.” 

ORDER GRANTING INJUNCTION PENDENTE LITE. 

This cause coming on to be heard upon the peti- 
tion of the complainant for an injunction pendente 
lite as prayed in the bill, and the defendants’ return 
to the rule to show cause issued upon the said peti- 
tion, having been argued by the solicitors for the re 
spective parties, and duly considered, it is thereupon 





by the court, this eighteenth day of December, A. dD. 
1907, ordered that the defendants, the American Fed-} 
eration of Labor, Samuel Gompers, Frank Morrison,| 
John B. Lennon, Dunean, John Mitchell, 
James O’Connell, Max Norris, Denis A. Hayes, Dan- 
iel J. Keefe, William D. Huber, Joseph F. Valentine, 
Rodney L. Thixton, Clinton O. Buckingham, Herman 
C. Poppe, Arthur J. Williams, Samuel R. Cooper and 
Edward L. Hickman, they and each of their agents, 
servants, attorneys, and any and all 
persons acting in aid of or in conjunction with them 
or any of them be, and they hereby are restrained 
and enjoined until the final decree in said cause from 
conspiring, agreeing or combining in any manner to 
restrain, obstruct or destroy the business of the com- 
plainant, or to prevent the complainant from ecarry- 
ing on the same without interference from them or 
any of them, and from interfering in any manner 


James 


confederates 


with the sale of the product of the complainant’s fac- 
tory or business, by the defendants or by any other 
person, firm or corporation, and from declaring or 
threatening any boycott against the complainant, or 
its business, or the product of its factory, or against 
any person, firm or corporation engaged in handling 
or selling the said product, and from abetting, aiding 
or assisting in any such boycott, and from printing, 
issuing, publishing or distributing through the mails, 
or in any manner, any copies or copy of the Ameri- 
can Federationist, or any other printed or written 
newspaper, magazine, cireular, letter or other docu- 
ment or instrument whatsoever, which shall contain 





or in any manner refer to the name of the complain- 
ant, its business or its product in the “ We-don’t- 
patronize,” or the “ Unfair” list of the defendants, 
or any of them, their agents, servants, attorneys, con- 
federates or other person or persons, acting in aid of 
or in conjunction with them, or which contains any 
reference to the complainant, its business or product 
in connection with the term “ Unfair” with “ We- 
don’t-patronize ” list, or with any other phrase, word 


or 


or words of similar import, and from publishing or 
otherwise circulating, whether in writing or orally, 
kind or character 
the 
customers, or of dealers or tradesmen, or the public, 


any statement, or notice, of any 


whatsoever, calling attention of complainant’s 
to any boycott against the complainant, its business, 
or its product, or that the same are, or were, or have 
that it 
be purchased or dealt in or handled by any dealer, 
by the 
of like 
effect or import, for the purpose of, or tending to, 


been declared to be “ Unfair,” or should not 


tradesman, or other person whomsoever, or 


public, or any representation or statement 
any injury to or interference with the complainant’s 
business, or with the free and unrestricted sale of its 
products, or of coercing or inducing any dealer, per 
son, firm or corporation, or the public, not to pur- 
chase, use, buy, trade in, deal in, or have in possession 
stoves, ranges, heating apparatus, or other product of 
the complainant, and from threatening or intimidat 
ing any person or persons whomsoever 
the complainant’s 
product, either directly, or through orders, directions 
to officers, 
agents or others, for the performance of any such 


from buying. 


selling, or otherwise dealing in 


or suggestions, committees, associations, 
acts or threats as hereinabove specified, and from in 
any manner whatsoever impeding, obstructing, inter 
fering with or restraining the complainant’s business, 
trade or commerce, whether in the State of Missouri 
States of the United 
or elsewhere whersoever, and from soliciting. 


or in other and Territories 
States, 
directing, aiding, assisting or abetting any person or 
persons, company or corporation to do or cause to be 
done any of the acts or things aforesaid. 

And it is further ordered by the court that this 
order shall be in full force, obligatory and binding 
upon the said defendants, and of them, and 


their said officers, members, agents. servants, attor- 


each 


neys, confederates, and all persons acting in aid of or 


in conjunction with them, upon the service of a copy 


thereof upon them or their solicitors or solicitor of 
record in this cause; provided the complainant shall 
first execute and file in this cause, with a surety or 
sureties to be approved by the court or one of the 
justices thereof, an undertaking to make good to the 
defendants all damage by them suffered or sustained 
by reason of wrongfully and inequitably suing out 
this injunction, and stipulating that the damages 
may be ascertained in such manner as the justice of 
this court shall 


direct, and that, on dissolving the 
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injunction, he may give judgment thereon against 
the principal and sureties for said damages in the 
decree itself dissolving the injunction. 
(Signed ) ASHLEY M. GOoutLp, 
Justice. 
A true copy. 
Test: 
J. R. Youne, Clerk, 
By F. E. 


Injunction 


Asst. Clerk. 
undertaking as required by written or- 
and filed. 
R. Youne, Clk. 

By F. E. 


Cunningham, 


der appended 
(Signed) J. 


Cunningham, Asst, Clk. 





Life Insurance. 


PoLicy PAYABLE TO A CREDITOR OF ASSURED. 


New YorK Courr OF APPEALS. 

Decided November 26, 1907. 
THEODORE F. REED, appellant, v. PROVIDENT SAVINGS 
LIFE 
lant, and Joun O. REED et al., 


ASSURANCE Soctery oF NEW YorK, appel- 


respondents. 





This 


cover from the defendant 


brought 
the 
Assurance Society of New York the amount due upon 


action was by the plaintiff to re 
Provident Savings Life} 


a policy of insurance issued upon the life of 


jamin F. Reed in favor of the plaintiff, nominated 


therein as creditor. The complaint alleged that the} 


| 
| 
Ben-| 
| 
i 
| 


plaintiff was a nephew of the assured and his cred- 
The de-| 


plaintiff was a 


itor to the amount of upwards of $8,000. 
that the 
creditor or that he had any insurable interest in the 


fendant company denied 
life of the assured; alleged a lapse of the policy by 
reason of the to 


thereon, and, as a separate defense, alleged the ex- 


failure p2y certain premiums due 
istence of a certain contract made by plaintiff with 
the assured and his children for the procurement of 
insurance upon the life of the assured for the bene- 
fit of the children. Fraud was also charged against 
the plaintiff with respect to the ereation of the in- 
The children of the 
the action, with 
the consent of the defendant, upon their motion to 
be to the 
plaint they alleged in substance .hat the policy wa’s 
intended to be payable to plai» iff only to the ex- 


tent of his actual interest as creditor, and with great 


as- 


debtedness alleged by him. 
sured became parties defendant to 


allowed intervene, and “nswering com- 


fullness set forth an agreement between the plaintiff, 
the to effect life insurance 
practically as the answer of the company had set 
it out. that the de- 
fendant, “in consideration of the application herefor 


assured and themselves 


The poucy of insurance reci! 





and of the conditions and agreements on the back 


of this policy, all of which are a part of this con- 
tract, doth promise to pay to Theodore 
F. Reed, creditor (the beneficiary of the policy), or 
to the legal representatives or assigns of said bene- 
ficiary, the sum of $10,000,” ete. The application 
for the insurance was signed by the deceased, as the 
person to be insured, and gave the name of the plain- 
tiff “as the beneficiary on whom the insurance is de- 
The trial 
court formulated its decision in findings of fact and 

of It therefrom that in 
1887, in the State of Michigan, the plaintiff and the 
assured had 


sired’ and as a creditor of the assured. 


conclusions law. appears 
relation to 
the taking out upon the life of the latter of insur- 
ance to the extent of $25,000, and that the children 
of the assured were parties to that contract; that 
that amount of insurance was to be kept in force 
until the death of the assured; that the premiums 
and assessments thereon would be advanced and paid 
by the plaintiff; that he should receive from the pro- 
ceeds the amount he had 
advanced, with 10 per cent. interest, and the sum of 
$5,000 in addition thereto; that the children should 
be named as beneficiaries in the policies, and that 
they should the of the 
In pursuance of that contract the assured 


entered into a contract in 


of such insurance which 


receive balance insurance 
moneys. 
had submitted to medical examinations and had ex- 
ecuted applications for policies, and the plaintiff had 
procured in 1887 policies of life insurance to be is- 
sued aggregating $25,000 in amount. Those policies 
had named the children of the assured as beneficiar- 
ies, and the plaintiff had paid all the premiums or 
assessments upon them up to the time of the death 
1896. Upon the failure in 1889 of 


wo of the insurance companies which had issued 


of the assured in 


policies, other insurance policies had been substi- 
tuted, and of these the policy in suit is one, and it 
had been made payable to the plaintiff or his as- 
signs. It was found that the premiums and assess- 
ments which the plaintiff had paid upon this policy 
amounted, with interest, to the sum of $3,395.81, and 
that at the time of decedent’s death the $25,000 of 
insurance on which plaintiff had agreed to pay the 
premiums consisted in the present policy and in two 
other policies, one for $10,000 issued by the Massa- 
chusetts Benefit Association, and the other for $5,000 
the Bay State Association. 
[t was also found that the proofs of death were duly 
furnished to the defendant society; that the condi- 


issued by seneficiary 


tions of the policy on the part of the assured had 
been performed; that the plaintiff, in pursuance of 
the same contract, had collected from the Bay State 
$5,000, the amount its policy, and 
had appropriated the sum to his own use; that he 
had obtained upon the policy of the Massachusetts 
Association the sum of $2,500, and that the balance 
thereof was collected by the defendants, the Reed 
children, who paid to the plaintiff, according to their 


Association of 
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contract, an amount which, together with the said 
$2,500, represented all payments by him upon said 
policies and upon the policies of the two societies 
which had previously failed. As conclusions of law 
it was found that there was due from the defendant 
society upon its policy, less certain unpaid pre 
miums and interest thereon, the sum of $14,428.11; 
that of such amount the plaintiff was entitled to 
receive the sum of $3,395.81 (that being the amount 
found to have been paid as premiums upon the pol- 
icy in suit), and the Reed children were entitle! to 
receive the balance. There was judgment accord- 
ingly, which, as finally perfected, awarded costs and 
allowances, by way of costs, to the Reed children as 
well as to the plaintiff. The judgment has been 
unanimously affirmed at the Appellate Division, and 
from the judgment of affirmance the plaintiff and the 
defendant society have appealed to this court. 
Charles F. Brown and W. H. Van Steenbergh, for 
appellants; George Richards, for respondents. 
Gray, J.—The facts in dispute have been finally 
settled by the unanimous affirmance of the judgment. 
The situation, as presented, is one where the inter- 
ests of the parties are evident and but few questions 
of law of any importance have survived the disposi- 
tion made below of this case. In 1887 a contract was 
made by the plaintiff with Benjamin F. Reed and his 
children, pursuant to which policies of insurance to 
the aggregate amount of $25,000 were to be taken 
out upon Reed’s life, of which his children were to 
be the principal beneficiaries, and they were to be 
named as such in the policies. These policies were 
to be kept in force until the death of the assured, 
and the plaintiff agreed to pay all the premiums and 
assessments. From the proceeds of the insurance 
he was to be reimbursed the amount advanced by 
him, with ten per cent. interest (the legal rate in the 
State of Michigan, where the contract was made), 
and in addition he was to receive the sum of $5,000, 
the remainder of the insurance moneys being payable 
to the children of the assured. This contract was 
so far carried out that upon applications signed by 
the deceased the plaintiff procured the issuance of 
four policies aggregating in amount $25,000 by the 
Massachusetts Benefit Association, the National 
Benefit Society and the Equitable Reserve Fund Life 
Association, the children being alone named as bene- 
ficiaries in two policies issued by the first-named 
company, and in those issued by the two latter com- 
panies being jointly named with the plaintiff, who 
was described as nephew and creditor. The plaintiff 
performed his agreement to keep the policies in force 
by the payment of all premiums or assessments, and 
when the two last named insurance companies failed 
in 1889 he procured to be issued, still carrying out 
the contract, two other policies in their place, one 
of which, for $10,000, is the one involved in this ac- 
tion. In renewing, however, that particular insur- 





ance, the policy was made payable to the plaintiff 
or his assigns. At the death of the assured the poli- 
cies of life insurance were in foree and $15,000 of 
their amount have been paid over by the other two 
insurance companies. The plaintiff collected $5,000, 
the amount of one of the other policies, and from the 
proceeds of the other policy for $10,000 he has re- 
ceived, with the assent of or from the Reed child- 
ren, a sum of money sufficient to reimburse him for 
his payments of premiums upon the insurance poli- 
cies other than the one in question. The Reed child- 
ren being in this action as parties, the judgment dis- 
tributed between them and the plaintiff the amount 
found due upon this policy, giving to the latter so 
much of it as would reimburse him for what pre- 
miums he has advanced thereon. 


It is argued for the appellant company that the 
plaintiff had no insurable interest in the life of the 
assured and that the policy issued by it was, there- 
fore, void. As nephew of the deceased, he certainly 
had no insurable interest; but he represented in him- 
self other interests. The application for the policy 
represented him to be a creditor of the applicant 
upon whose life the insurance was solicited. 
Whether, if this had been the mere contract of the 
assured with the company, the policy in such case 
would have been valid without reference to the insur- 
able interest of the appointee or payee in the life 
assured, presents a question not difficult to answer 
upon authority or upon principle. A life insurance 
policy is not a contract of indemnity; it is a con- 
tract to pay a sum of money upon the death of the 
assured, in consideration of certain payments being 
duly made at fixed periods during his life. If the in- 
surance is made upon the application of one who has 
no insurable interest whatever in the life insured, 
it is a wager policy; that is to say, a speculative 
contract, which the law condemns. But a person 
may insure his own life and provide in the contract 
of insurance that the money shall be payable to any 
one whom he may appoint or assign the policy to. 
What will distinguish the one contract from the 
other is the fact as to the party actually contract- 
ing with the insurer and the distinction is substan- 
tial and controlling accordingly (see Rawls v. Am. 
Mutual L. Ins. Co., 27 N. Y. 282-287; Valton v. Nat. 
Fund L, Assur. Co., 20 ib. 32-38; Olmsted v. Keyes, 
85 ib. 593-598; and Dalby v. India, ete., Assur. Co., 
15 C. B. 365). 

In this case, 1 think, we must hold upon the facts 
as they have been found, that the insurance was ap- 
plied for and was effected by the plaintiff, but also 
that he had an insurable interest in the life to be 
insured. In the first place, it appears that all of 
the insurance was procured in pursuance of the con- 
tract between the plaintiff, the assured and his 
children. It was to be maintained by the plaintiff 
for their benefit and they were to be named as the 
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beneficiaries; but the plaintiff was to be compensated 
by the repayment from the proceeds of the policies 
of the amount of his advances of premiums or assess- 
ments, with interest, and by the payment of a sub- 
stantial sum in addition. This and the other poli- 
cies, therefore, were based upon the insurable inter- 
est of Reed’s children, who were represented, and 
financially assisted, by the plaintiff. By their agree- 
ment he acted for them, and he could be held to the 
performance of the contract, if necessary, as their 
trustee. In causing the present policy to be issued 
in his name alone the fact of the insurable interest 
was in nowise affected, for the finding is that it was 
procured in pursuance of the contract. In the sec- 
ond place, however, the plaintiff personally did have 
an insurable interest as a creditor of the assured 
when this policy issued. It is the fact, and it is so 
found, that at the time he had already advanced and 
paid the premiums, or assessments, upon the $25,000 
of life insurance, taken out some two years pre- 
viously. To the extent of his payments he was under 
the contract a creditor of the assured. It did not af- 
fect the fact of the personal indebtedness that the 
plaintiff might be repaid from the proceeds of the 
insurance. The assured was a debtor for the pre- 
miums paid by the plaintiff to maintain the insur- 
ance on his life. If there was an insurable interest 
in the plaintiff when this policy issued the legal lia- 
bility of the company is established, and it is of no 
consequence that the plaintiff’s interest as a credi- 
tor was less than the amount of the policy (sce 
Olmsted v. Keyes, supra; Wright v. Mut. Ben. Life 
Ass’n, 118 N. Y. 237). The Reed children have been 
brought into the action (and this upon the express 
consent of the company), and their rights could be 
and they were adjusted, without prejudice to the 
company (Wright v Mut. Ben. Life Ass’n, supra). 
The policy having been validly issued, and the plain- 
tiff having procured it pursuant to the agreement 
that he should do so for the benefit of the Reed 
children, the insurer is not in a position to complain 
that others than the payee named are entitled to 
some of the insurance moneys. If the Reed child- 
ren had not been brought into the action the plain- 
tiff could have collected the insurance moneys, and 
he then would have held their portion as a trustee. 
On this phase of the case I find ne reason for dis- 
turbing the judgment below. 


It is contended that the policy lapsed by reason 
of the non-payment of certain premiums. The trial 
court has found that the plaintiff paid all the pre- 
miums, or assessments, down to January 12, 1895, 
about a year before the death of the assured, and 
that the company refused to accept the premium 
which was due, and which was tendered to it, on 
that date. It seems that the refusal of the company 
was upon the ground that the tender of the pre- 
mium was made too late; but the finding as to that 





fact is that it was duly tendered. It is argued, how- 
ever, that the subsequent premiums should have been 
paid, or tendered, and that the failure to do so 
caused the policy to lapse. The refusal of the com- 
pany to accept the premium due in January, 1895, 
was a perfectly good reason for not offering to pay 
subsequent premiums. If the company’s refusal had 
a legal basis, the contract of insurance was at an 
end by reason of the violation of the terms of the 
contract. Its attitude was, and has continued to be, 
one of repudiation of its obligatior to the plaintiff. 
After its refusal, he was not required to perform the 
vain and useless act of making further tenders on 
recurring premium dates (Shaw v. Republic Life 
Ins. Co., 69 N. Y. 286-293; Hayner v. Am. Popular 
Life Ins. Co., ib. 435-439; Miesell v. Globe Mut. Life 
Ins. Co., 76 ib. 115, 120). Provision was sufficiently 
made in the judgment for the deduction of unpaid 
premiums, with interest thereon to the date of the 
death of the assured, from the amount of the policy 
(Meyer v. Knickerbocker Life Ins. Co., 73 N. Y 
516, 528). 


I think that the objection of the company to the 
award of two bills of costs against it, one to tha 
plaintiff and another to the Reed children, is good. 
The plaintiff was entitled to his costs, as of course; 
but I can perceive no legal reason for awarding an- 
other bill to the Reed defendants. The action was 
not in equity, where costs might be awarded in the 
discretion of the court. It was at law upon a single 
contract of insurance running to the plaintiff. If he 
was not, individually, entitled to all of the moneys 
due upon it, he would receive and hold them as 
trustee for the Reed children. Their intervening did 
not change the character of the action. If they vol- 
untarily came into it, however convenient for pur- 
poses of adjustment or as a measure of protection, 
it would be unjust and without authority in the 
statute, so far as I am aware, to compel the com- 
pany to pay to them an additional bill of costs and 
an allowance (see Roberts v. N. Y. El. R. R., 155 N 
Y. 31, 39). Whether they were in or out of the ac- 
tion, their rights were worked out through the plain- 
tiff under the contract which I have heretofore 
spoken of. 


No other questions, in my opinion, require con- 
sideration by us. I advise that the judgment ap- 
pealed from should be modified by striking there 
from the award of costs and of an allowance to the 
defendants Reed and Davidson, and that, as so modi- 
fied, the judgment should be affirmed, without costs 
in this court to either party as against the other. 


CULLEN, Ch. J.; O’BRIEN, WILLARD BARTLETT and 
CHASE, JJ., concur; VANN, J., concurs in result; 
WERNER, J., absent. 


Judgment accordingly. 
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Motor Vehicle Luw. 
Scope oF LocaL ORDINANCES LIMITING SPEED OF 
AUTOMOBILES. 


New YorK Court oF APPEALS, 

Decided December 20, 1907. 

THE PEOPLE OF THE STATE OF NEW 
WILLIAM M. HAINeER, appellant, v. 
OF THE PRISON OF 


YORK ex rel. 
THe KEEPER 
THE Seventu Distrricr MAGIs- 
TRATES’ CouRT OF THE CITY New YorK and 
WILLIAM FLYNN, warden, etc., defendants; THE 
PEOPLE OF THE STATE OF NEW YORK, respondent. 


or 


Appeal by relator from an order of the Appel- 
late Division of the Supreme Court, in the First 
Department, entered on the 25th day of October, 
1907, reversing an order made at a Special Term 
of the Supreme Court in New York County discharg- 
ing the relator on a writ of habeas corpus. 

Edward F. Flammer, for appellant; Wim. Travers 
Jerome, district (Robert C. of 


attorney Taylor, 


counsel), for respondent. 


WILLARD Bartrietrt, J.—The relator was arrested 


and arraigned before a city magistrate in New York 
upon an information charging 


5B 
» 
o 


him with a violation 





of subdivision 1 of section of chapter 9538 of the | 
Laws of 1904 (the Motor Vehicle Law) in that on! 
the Ist day of June, 1907, at the city of New York, | 
in the county of New York, he “did unlawfully 
operate, drive and cause to be propelled an automo-} 
bile or motor vehicle in and along West Seventy-| 
second street, in the city and county of New York.| 
Borough of Manhattan, the territory contiguous to| 
said street being closely built up, at a rate of speed | 
greater than one mile in six minutes, to 
mile in three minutes and twenty seconds.” 
fendant pleaded not guilty demanded an ex-| 
amination. The police oflicer who arrested him tes-| 
tified that on June 1, 1907, the defendant, driving! 
an automobile eastwardly on Seventy-second street, | 
between West End avenue and Broadway, New York,! 
was going at the rate of eighteen miles an hour. | 
The defendant’s counsel offered in evidence, and the! 
city magistrate received, sections 454, 456 and 457) 
of the Ordinances of the city New York, and} 
thereupon moved to dismiss the complaint. The} 
magistrate denied the motion and held the defendant 
in $300 bail for trial before the Court of Special) 
Sessions. Thereupon the defendant sued out a writ) 
of habeas corpus, and asked to be released from cus-| 
tody on the ground that the offense with which he | 

| 


wit, 


The de-| 


one 


and 


ot 


was charged was cognizable only under the city or- |! 
dinances by a magistrate, and not under the Motor | 
Vehicle Law by the Court of Special Sessions. The} 


learned judge before whom the writ was returnable, ! 


at a Special Term of the Supreme Court, held with 
the relator and ordered his discharge. On an ap- 
peal taken in behalf of the people the order made at 
Special Term was reversed by the Appellate Divi- 
sion, and from the order of reversal the relator has 
now appealed to this court. 

this is whether a_ perso: 
driving an automobile at the rate of eighteen miles 
an hour on a street in the city of New York, where 
the territory contiguous thereto is closely built up, 
is punishable under the Motor Vehicle Law or onl 
under the city ordinances relative to the speed oi 
vehicles within the municipal limits. 
Under the Motor Vehicle Lay 
the punishment may be a fine of $100 for the first 
of $100 


for a 


The question in case 


The diiferenc 
is quite material. 


fine 
both, fine oi 
$250 and imprisonment for thirty days for a third 


offense, a or imprisonment for thirty 


days, or second offense, and a 
or subsequent offense (Laws of 1904, chap. 538, sec. 
6). On the other hand, under the city ordinances 
the penalty cannot exceed a fine of $10 or imprison 
ment for not more than ten days in default of the 
payment of such fine, 


The Motor Vehicle Law expressly permits the I 


cal authorities of cities and incorporated villages to 
“limit by ordinance, rule or regulation hereaft 
adopted the speed of motor vehicles on the public 
These conditions 
(1) 
fix the 


which 


highways” on certain conditions. 


may be stated summarily as follows: Such ordi 


nance, rule or regulation must 


limitation for all other vehicles, 


same spee 
not be 
in any case less than one mile in six minutes in in 


(2) 


must 


corporated villages; such city or village must 


have placed conspicuously on each main 


public 
highway where the city or village line crosses the 
same, and on every main highway where the rate oi 
speed changes, 
* Slow 


inserted ) , 


signs readable 


to 


and also an arrow pointing in the direc 


easily bearing the 


words down —— miles” (the rate being 


tion where the speed is such or- 
dinance, rule or regulation must “fix the penalty 
for violation thereof similar to and no greater than 
those local the 
tions of speed limitation by any other vehicle than 


(3) 


to be changed; 


fixed by such authorities for viola 


motor vehicles, which penalties shall, during the ex 
of 


sede those spécified in section 6 of this act.” 


istence the ordinance, rule or regulation, super- 
Th 
city ordinance upon which the appellant relies a 
having been passed pursuant to the power conferred 
upon the municipal authorities of the city of New 
York by the Motor Vehicle Act 


speed of eight miles an hour for bicycles, tricycles. 


itself prescribes a 


velocipedes, motor vehicles, however propelled, and 
passenger or other vehicles drawn by horses or other 
animals, except that in portions of the city not built 
up where the buildings are at least 100 feet apart, 
a speed of fifteen miles an hour may be maintained. 
It further provides that any person violating any 
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provision thereof shall be deemed guilty of a misde-| 


meanor and upon conviction by any magistrate may! 
be fined not less than $1 or more than $10, and in! 
default of payment of such fine may be committed} 
to prison for a term not exceeding ten days. 

This ordinance fulfills two of the three conditions| 
prescribed by the Motor Vehicle Law. It fixes the} 
same speed limitation for all other vehicles as that 
which is fixed for motor vehicles and the penalties 
h it prescribes are similar to 
the local 


speed limitation by 


vhie und no greater 


those fixed authorities for viola- 


of t! 
motor vehicles. It 


t 
tHan 


by 


tions inv other vehicles 


than is not how 
Vehicle 


signs 


mace to appear 
ever, that the other condition of the Motor 
to the 
been complied with by 


Law in respect establishment of has 


the municipality; and 
Appellate Division has held that this omission 
the of 


ing compliance with the requirement in respect 


i 


is fatal to enforcement the ordinance, deem- 


no less essential than compliance with 


signs 


other conditions prescribed as necessary to the valid 


‘mactment of an ordinance on tle subjee of 


matter 
the speed of motor vehicles. 


It will be perceived that both the courts below 


proceeded upon the assumption that the power 
ordinances in 


municipality to enact regard 


speed of motor vehicles (when exercised in accord- 


ance with the general statute) was substitutionary 
in its nature—that is to say, that where an ordi- 
nance on this subject is enacted in a 

of tl] 
of the Motor Vehicle Law, and the enactment of the 


lawfully 


its provisions and penalties take the 10se 


place 


ordinance practically operates as a of that 


repeal 
law so far as speed limitations are concerned within 


the municipal boundaries. At the Special Term it 


was held that the ordinances of the city of New York 
on this subject had been lawfully adopted so as to! 


be effective, and consequently that the relator was 


liable to prosecution only under those ordinances, 


although he was charged with having driven the au 


tomobile at a speed exceeding that permitted by the| 


terms of the Motor Vehicle Law itself. The Appel 
late Division disagreed with the Special Term 
the that 


they had not become effective by reason of the failure 


as to 


the enforceability of ordinances, holding 


§ the authorities to erect the statutory signs rela- 
tive to a change of speed; but even in th i 


Was assumed that if such signs had bee 


the 


limitation of 


the ordinanees would have wholly superseded 


to the 
the speed of such vehicles within the territory of 


Motor Vehicle Law in reference 


the Greater New York. It is plain enongh that the 


requirement to erect signs directing the drivers of 


automobiles to lessen their speed at certain points 


as a condition precedent to the effectiveness of a mu 


nicipal ordinance on this subject could have been 


inserted in the Motor Vehicle Law only in the in- 


terests of automobile owners and for their protec- 


tion; yet the effect of the 
Division is to subject the 
of the 
severe penalty than he would incur if the signs had 


decision of the Appellate 
of 
of such signs to a more 


driver an automobile 


on account absence 


been erected. 
that 
an 


It does not seem possible the Legislature 


absurd result. 
While it must be conceded that the provisions of the 


could have contemplated such 
Motor Vehicle Law to be considered in this case pre- 
ent great difficulty in the way of a satisfactory con- 
struction, nevertheless I think they may be so con- 
to 


ing no conflict between the provisions of the general 


strued work out a harmonious scheme involy- 


as 
law and such ordinances as the various municipali- 
ties throughout the State are empowered to enact in 
ird to the speed limitation of motor vehicles. 
st the 
The only power of a municipality under 


ted briefly, my view of proper construc- 
tion is this: 
the statute to regulate the speed of motor vehicles 
by ordinances is to prescribe a lower rate than that 
permitted by the general law. It may fix penalties 


for exceeding such lower rate. Any person driving 
a motor vehicle at a speed in excess of such lower 
rate, but not in excess of the speed limitation pre- 
scribed by the general law, is liable to prosecution 
and punishment under the ordinance only; but any 
person who violates the speed limitations prescribed 
in the general law itself, even though such violation 
the of 


liable to prosecution and punishment under 


occurs Within limits the municipality, re- 
niains 
the provisions of the general law. 

It is to be observed, in the first place, that the 
the local 


and incorporated villages to enact ordinances in re- 


power conferred upon authorities of cities 
gard to the speed of automobiles is not a general 
power to prescribe the rate at which such vehicles 
may be propelled, but is a power to limit the speed. 
rhe of 


nicipal ordinances on the subject is entitled “ Lecal 


subdivision the statute in reference to mu- 


orainances prohibited,’ and begins by laying down 
certain prohibitions not material here to be consid- 
l * Pro- 


ered. Then comes the proviso in these words: 
and 


that the loeal in- 
orporated villages may limit by ordinance, rule or 


vided, however, authorities 


egulation hereafter adopted the speed of motor ve- 
the 


thereinafter specified, which have already been set 


icles on the public highways,” cn conditions 


forth in this opinion. The words “may limit” as 
here used are equivalent to the words “ may still 


further restrict,’ upon observing the prescribed con- 


litions. A city or village is thus authorized to pre- 
‘ribe a slower rate of speed within its territorial 
jurisdiction than that permitted by the Motor Vehi- 
itself. 

must 
the penalties for a violation 
thereof must be applicable to all other vehicles, and 
the 


cle Law The ordinance by which this is ac- 


omplished prescribe the same rate for all 


other vehicles, 


saime 


ordinance cannot become effective until signs 
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have been erected which notify all drivers upon en- 
tering the limits of the municipality that they are 
required to lessen their speed to the rate established 
by the ordinance. 

The sole power conferred upon municipalities be- 
ing to restrict the permissible speed of automobiles 
still further than it is restricted by the general 
statute, it follows that the penalties which they are 
authorized to establish should be deemed to extend 
only to violations of the speed limitation as thus 
restricted and not to apply to violations of the 
speed limitations prescribed in the general statute. 
For example, the Motor Vehicle Law permits a speed 
of ten miles an hour in the built-up portions of New 
York’ city; the speed under the ordinance cannot ex- 
ceed eight miles an hour. Under the construction 
suggested one who crove his automobile over eight 
miles, but less than ten miles an hour, would be 
punishable under the ordinance (assuming that the 
proper signs had been put up), while if he exceeded 
ten miles an hour he would render himself liable to 
the penalties provided by the Motor Vehicle Law. 

The most serious objection to this construction is 
the provision in subdivision 3 of section 4 of the 
statute that the penalties established by ordinance 
“ shall during the existence of the ordinance, rule or 
regulation supersede those specified in section 6 of 
this act.” It is evidently the language of this pro- 
vision which has led the courts below to hold that 


the Motor Vehicle Law, so far as speed limitations 
are concerned, may be wholly repealed by the enact- 
ment of municipal ordinances relative to the same 


subject-matter. [I am of opinion, however, that this 
view gives an effect to the language quoted which 
could never have been intended by the Legislature. 
This provision, I think, was merely intended to make 
it plain that where a rate of speed slower than that 
permitted by the statute was prescribed by a munici- 
pal ordinance a person who exceeded the restricted 
rate should not be subject to the statutory penalties, 
but should be liable only to those fixed in the mu- 
nicipal ordinance. If the municipalities had been 
empowered to enact ordinances simply, and nothing 
had been said about penalties for the violation of 
such ordinances, the penalties prescribed by the gen- 
eral statute might be held to apply; and it was to 
guard against this that it was provided that the 
penalties prescribed by an ordinance should super- 
sede those fixed by section 6 of the statute, i. e., 
where an ordinance only is violated the penalty 
shall be only that prescribed in the ordinance itself. 

As has already frankly been conceded, the con- 
struction of the Motor Vehicle Law, which I thus 
deem to be the correct one, is not above criticism, 
but it seems to me far less objectionable than that 
adopted in the courts below, and I believe that it 
expresses the intent of the Legislature as fairly as 
it is possible to gather such intent from the lan- 








guage of the statute. It follows that the relator 
was properly held for trial before the Court of 
Special Sessions, inasmuch as the charge against him 
involved a violation of the speed limitation pre- 
scribed in the Motor Vehicle Law itself, and the 
charge would have been properly cognizable only in 
the court, even if the signs had been set up requisite 
to make the municipal ordinance effective. Such or- 
dinances could operate only upon persons who vio- 
lated the restricted speed limitation thereby estab- 
lished but did not exceed the speed limitation laid 
down in the general law. 

For these reasons I advise that the order of the 
Appellate Division be affirmed. 

CULLEN, Ch. J.; Gray, O'BRIEN, VANN, WERNER 
and CHASE, JJ., concur. 

Order affirmed. 





70: 


Is Divorce an Evil or Cure for an Evil? 
AUSTIN BIERBOWER. 

Divorce is commonly attacked as an evil, whereas 
it is meant to be a remedy for an evil. The evil is 
not the separation of husband and wife, or the re- 
marriage of the parties, but the misconduct which 
leads to these. Divorce is intended to counteract the 
conditions which make a marriage unbearable. The 
evil is the unreasonableness or viciousness of one of 
the parties. Both may be so bad that nobody can 
live with them, when nothing can be done but separ- 
ate; and they will separate whatever their moral 
scruples or whatever the laws. There is no way to 
make people live together who do not want to, and 
to remove a remedy is no cure for the evil. 

All civilized nations provide for divorcee. The 
combined wisdom of the world concedes it as neces- 
sary. Most who oppose it do so to save some theo- 
logical dogma or the sanctity of a ceremony. 

Were people moral and rational there would be no 
oceasion for divorce. Ordinary decency would pre- 
vent the causes of it; and the only way to arrest 
family disruptions is to make people better. The 
remedy is not in making them live together when 
bad. To prolong a marriage by force when it yields 
only misery is unreasonable. While some disagree- 
ments can be removed with time, some cannot, which 
fact is contemplated by the laws; for divorce is 
never granted till sufficient time is given for a 
reconciliation, if possible. As few, however, desire 
to return to each other, after divorce, their experi- 
ence is evidence that their separation was necessary. 
While some evils follow, they are not the evils of 
divorce, but of the marriage. This was bad, and it 
should not be perpetuated, as it should not have 
been commenced. Vicious natures may not charge 
their evils to the laws. They belong to the man and 
woman involved. As these are not necessarily made 
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better by marriage, they are not made worse by an- 
nulling the marriage. 

Nearly all nations now have divorce laws. 
those which prohibited divorce till recently have 
fallen in line. The essential badness of human na- 
ture and inability of some to live with anybody is 
recognized, and these evils must be removed before 
we can prevent the disruption of families. 

The attempt to prohibit the remarriage of di- 
vorced persons, as a means to compel them to stay 
together, tends in no way to reform them. They 
generally lapse into licentiousness when they cannot 
remarry; for if they cannot live together as man 
and wife they cannot keep the laws of morality or 
religion. Those who do not remarry are not better 
than those who do. Where divorce has been pro- 
hibited virtue is at the lowest ebb. The moral sense 
is more injured by compelling people to abstain from 
the legitimate indulgence of their natures than by 
allowing them legally to live naturally. 


Those who so denounce 


Even 


divorce are not working 
against the evil, which is the wickedness of men; 
but against the proposed remedy for that wicked- 
ness. The causes of divorce need to be removed. If 


this were done there would be no divorcee. We should | 


try to make married people live more happily to- 
gether, not work against their separation. 


marriage. 


not to go to the root of the matter. People will live 
together if they can. They do not separate if more 
happy as man and wife. Marriage is too good to 
give up; and it will not be given up without cause. 
When a man wants to get rid of his wife he wants 
it bad, and he will have the riddance. A forced con- 
tinuance of marriage rarely endures long, and it is 
misery while it lasts. Divorce is an easy way of 
ending this misery, and men’s experience is that it 
oftener succeeds than does the effort to keep them 
together. The parties themselves best know whether 
the marriage can be saved. Divorce is not souglit 
without cause. In most cases there is sufficient 
cause. While evils follow it, greater evils would fol- 
low its prevention. Divorced people are as happy 
as married people, and more happy than they in par- 
ticular were when married. For they rarely unite 
again, or desire to, as stated. Most statesmen think 
divorces should be more frequent than they are. 
Many couples are held together by fear of scandal, 
sacrificing their happiness to public opinion. More 
would separate but for the revelations that would 
be made of each other’s moral delinquencies. 
fear of exposure keeps more together than moral 
scruples against divorce. 

The interest of the children is urged against di- 
vorce; but their interest is always weighed by those 





Separa- 
tion is a less evil than the average incompatible} 
While unsuited persons try to live to-| 
gether there is misery, and to attack their parting’ 
instead of the causes which make it unavoidable, is | 


The' 





who seek divorce; and while it keeps some together, 
it generally fails, Separation is preferred, even when 
this interest is weighed; and it is weighed as care- 
fully by the parents as it could be by any others. 
In most cases, however, there are no children. Di- 
vorces occur largely because of this. But, however 
many children there are, they are cared for in case 
of divorce. The child has often two homes instead 
of one; and where parents are not reconcilable the 
children may be reconciled to both, and live on good 
terms with each. The law always provides for the 
children, and they generally fare better with their 
parents separated than they would by living with 
both in strife. Children can be demoralized by the 
improper conduct of their parents toward each other. 
They are often as much incensed against the guilty 
one as the other parent is. There is not much hap- 
piness for a child who must live with quarreling 
or vicious parents. It often betters its condition by 
living with one of them alone. 


There is no valid argument against the remarriage 
of divorced persons. This is needed to preserve their 
purity. It is also needed to secure in most cases 
their happiness; and one should not make himself 
miserable through respect for an unworthy spouse. 
A man does not feel much obligation to one who has 
been faithless to him. He can have no fidelity to an 
adulteress; and to stay single out of consideration 
for her is abject in the extreme. An _ obligation 
founded on such relation is so foolish as to be im- 
moral. One does not injure the other by marrying 
a third person. If he is to have no further relations 
with her, she loses nothing by his remarriage, any 
more than by his absence. Those who are separated 
should have no more hold on each other, legal or 
moral, by which to distress them. One feels no ob- 
ligation to be true to one when there is nothing to 
be true to. A’ person not fit to live with a husband 
or wife should not be held fit to be a husband or wife 
away from such party. Married people were meant 
to be together, and when they cannot, it matters not 
how far apart they are put. They should not try 
to keep up a spiritual marriage when they are too 
gross to keep up a material one. A man cannot be 
too good to marry who is not good enough to live 
with his first wife, and he should not give up his 
chance for happiness on a flimsy theory. 

Not only may one of the parties be too bad to 
live with, but two, who cannot live happily to- 
gether, may each live happily with someone else. If 
people make a mistake in their choice, they should 
not be forever kept from remedying it. Marriage 
ought not to condemn one to endless misery. It is 
meant to make people happy, and it should not be 
prevented from doing so where it has failed once. 
People ought to be able to correct their matrimonial 
mistakes, and not be compelled to make the evils of 
marriage permanent. 
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While divorce often ends the evils of married life, 
it often prevents them, by raising a fear that it will 
be interposed. Some will keep within the bounds of 
The 
possibility of divorce curbs a man’s power and gives 
the husband. 
Could she never get a divorce it would be a club in 
his hand to When 
knows he. may lose her if he does behave himself, 
thinks 
Divorce 


decency if they may otherwise lose their wives. 


wife a chance against a_ villainous 


make her do he 


his bidding. 
net 
than if he 


he is more apt to behave he can 


keep her, however bad he becomes, is use- 
ful to keep people straight. Some need to know that 
ipe their rule. One 
should learn that he must keep decent to keep what 


he has. 


there is a means of esc: from 


And so those who would abolish divorce to keep 
people together should reflect that they are kept to- 
they will be 
They are often made better by such 
to m 
would the knowledge that they could not be divorced. 


gether better by 
parted if bad. 


knowledge, 


the knowledge that 


which does more unite th than 


A woman’s happiness should not be put wholly in a 


man’s power. He should know that he can exert his 





superiority only while he does so properly. The} 


abolition of divorce is no cure for the evils for which} 


people are divorced, and the prohibition of their re- 
marriage will not keep them together, except where 
they While 
the divorcee, we rt t know the 


of 


ought not to be kept together. we know 


evils of 
its 
CHICAGO, 


evils 
abolition. 
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Domestic Corporation Organized Under Mem- 
bership Corporation Law—New 
Election Ordered. 


e 


MEETING Not ILvecaL Because Hetp Wirnout No- 
TIcE—IF By-LAws INoPERATIVE QuoRUM SHOULD 


CONSIST OF AT LEAST ONE-THIRD OF MEMBERS 


NEW YoRK SUPREME COURT—APPELLATE 


DEPARTMENT. 
1907. 


Div1ision— 
FIRST 

December, 

Present—Hons. EpwArp PATTERSON, P. J.; GEORGE 
L. INGRAHAM, CHESTER B. McLAUGHLIN, 
Proctor CLARKE and JAMES W. 


JOHN 
HouGutTon, JJ. 

In the Matter of the Petition of New York ELec- 
TRICAL WorRKERS’ UNrton and Maurice R. 
appellants, v. SULLIVAN et 
dents. 

Appeal from an order of the Special Term deny- 
ing the application for an order for a new election 
of officers and directors of the New York 
Workers’ Union. 


JARVIS, 


VILLIAM J. al., respon- 


Electrica) 





Benjamin Patterson, for appellants; William D. 
McNulty, for respondents. 

J.—The York 
Union is a domestic corporation 


CLARKE, New Electrical Workers’ 
organized and exist- 
ing under the provisions of the Membership Corpora- 
tion Law. An action was brought against said union 
by the people to remove divers officers by reason of 
misconduct and maladministration, and a judgment 
the Sth day of April, 1907, 


removing a majority of the officers, 


was entered therein on 
directing that 
their removal be reported to the Governor, and ap- 
pointing a receiver, who took possession on the 8th 
of April, 1907. On the 13th of June, 1907, the Gov- 
ernor appointed the petitioner, Maurice R. Jarvis, 
president, and certain others to the various offices 
of the On the 28th of August, 1907, the re- 
ceivership terminated dis- 
advised that all mem- 
Ist day of February, 


Union. 


and the receiver was 


-harged. The receiver's report 
bers in good standing on the 
1907, should be recognized as such 


upon the termi- 


nation of the receivership, and recommended that no- 
tice of the annual meeting to be the sec 


e purpose of electing 


held on -ond 


for th 
officers, as provided by the by-laws, 


Wednesday of September, 
should be given 
to all members who were in good standing on the Ist 
day of February, 1907. 

The petitioner alleges that there were 1,200 mem- 
bers in good standing; that there is a provision of 
shall 
has sent 


the by-laws to the effect that no member re- 


ceive a nomination unless he is present or 


a written acceptance of such nomination, and is also 
the 
twenty members of the union held 


28th 


clear on books for three months; that some 


meeting on the 
of August, the day of the discharge of the re 
and that the 11th 
September the annual meeting was held, some twenty 


ceiver, nominated officers; on of 
members being present; that no notice was given to 
the members of the termination of the receivership, 
and that no notice was given as recommended by the 
receiver of the holding of the annual meeting; that 
four members were turned away and not allowed en- 
trance to said meeting, and that it proceeded to elect 
It is alleged that 
was present, and therefore the petitioner prays for a 


of 


officers for the year. no quorum 


new election officers and directors and for such 


other relief as right and justice may require. 
This proceeding is under section 27 of the General 
of the General Laws 


that 


Corporation Law (chapter 35 


as amended), which provides “the Supreme 
Court shall, upon the application of any person or 
corporation aggrieved by or complaining of any elec- 
tion of any corporation, or a proceeding, act or 
the ups to 
che adverse party, or to those to be affected thereby, 


forthwith and in a summary way hear the affidavits, 


matter touching same, m notice thereof 


proofs and allegation of the parties, or otherwise in- 
quire into the matters or causes of complaint, and 
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establish the election or order a ne) 
such order and give such relief 
may require.” 
The by-laws of this corporation provide 


2 1 
“1G Oy 


section 1.—* The 
shall be 
nionth, and at such time and place as 

Article 12, seetion 1.—** All 


officers and standing committees to be 


regular mee 


union held on every Wedne 


t 
direct.” noi 
electer 
annual meeting, at the first meeting in $8 
each year, are to be made two wet 

tions.” There is no provision in 


ing the giving of notice of meetings, either monthly 
wannual. It is conceded that, aliliough the recei 

reported that all the members should be given notice 
of the meeting for the election of officers, the 
of the said report did not 


quire, and that no such notice was given. 


order 


court contirming 


section 5, of said by-laws, provides that 
cent. of the members in good standing shall ¢ 
tute a quorum for the transaction of all 


business 


which does not involve the scale of wages or the ap 


propriation of money.” “Section 6. One 


members in good standing shall constitute a quorum 


for the transaction of business involving the appro 
priation of money on the sinking fund . \r 
ticle 13, 


meetings of 


section 1, provides that 
the shall 


of the membership in good standing. 


union consist of 


Section 11 of the General Corporation Law (chap- 
the i 


Laws) provides that 


power, 


ter 35 of General 


corporation as such has ugh 1 


in the law under which it is ine 


To make by-laws, not inconsi 
law, for the management of its property, 
tions of its affairs, . . . an 
ings of its members.” 

Section 8 of Article 1 of the 


tion Law (chapter 43 of the 


Men 


General 


rship Corpora- 
Laws) prov ides 
that * the by-laws of any such corporation may make 
provisions not inconsistent with law or with its cet 
tificate of incorporation regulating the num 
members, not less than i 
third be 


presence 


ber of one-third or if « 


nine or than nit 
shall be 


at its meetings 


more, not less hose 


necessary to constitute a quorum 

There are two questions presented by this record. 
First that no notice of the annual meeting was sent 
to the members. It is not claimed that there is any 
provision of law requiring the sending of such no- 
tice. The by-laws the annual 
the held at the regular 
meeting rooms of the union at the time fixed by the 
by-laws. 


provi le for meeting, 


and annual meeting was 


There are no provisions in the by-laws for 
the sending of notices of any of the meetings. It is 
claimed that it had not been the eustom to send no 
tices of the regular monthly meetings, but it had 
been the custom to send notices of the annual meet- 


hundred | 


| 
| 
| 
| 
| 


| 
| 


| that there was a patent 
the 


*harge a 


ease, because of ap- 


ind his short 


said mecting. Although 


of this case it would have 
the 


receiver and to have given notice 


proper to have followed recom- 


of the 
of said meeting, the court failed to require it in its 


the members of a corporation are held 
bound by its by-laws, I do not see how it can 


ld as strict itter of law that it was illegal to 


the regular time and place 
ithout notice. It is not alleged that said meeting 


ld at any unusual time of day or in any for 
or unusual place, 


1 
is it 


It is claimed that there was no legal quo- 


ent. There » conflicting provisions in the 


One by-law fixes the quorum at ten per 


of the 
accordance 


cent. and another at 


membership. 


twenty-five per cent. 
Neither is in strict with 
the provisions of law providing that 


not 
the membership, or if one-third be 


the by-laws 
one-third of 


nine or 


may fix the quorum at less than 


more, not 


less than nine. 
I petition alleges that there were about 


the 


1,200 


members in good and regular time 


standing at 


the appointment of the receiver, and the receiver 


vised that all members in good and regular stand- 
ing on the Ist day of February, 1907, should be recog- 
nized as the the 
statement of fact 
that the 
at the annual meeting did not 


such upon termination of receiver- 
hip. There is no denial of said 
to the membership, and it is obvious 
venty men present 


nstitute 10 per cent. or 25 per cent., as provided 
hy either one of the by-laws fixing the quorum, or 
one-third fixed by the Membership (¢ orporation Law, 
cited supra, 

The respondents claim 


of the 


that 
inconsistent, 


the 


as the two provisions 


by-laws are and as neither of 
hem strictly conforms to law, inasmuch as 


neither provides that “the quorum shall not be less 


than nine,” no legal by-law has been made fixing the 


and resort had to 
and the members 
present and voting at any regular meeting consti- 
quorum, 


quorum, that, therefore, must be 


the common law rule, 


number of 


tuted a and a majority thereof was sufli- 
ient to transact business. 


The difliculty in applying that proposition is that 
this body was not a voluntary association with no 
rules, constitution or by-laws for its government, as 
the Mise. 177, 
where * The society was 
n indefinite number of members. 


was case in 


Mr. Justice 


Ostrom v. Greene, 20 


Chester said: 
composed of a There 
was no rule providing the number that should con- 


stitute a 


quorum, and in absence of such 


rule the 
attended the regular meetings held in 


the 


members who 


accordance with established custom constituted 


a quorum and were entitled to transact any business 
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that fairly came within the purposes for which the 
association was formed. The fact that less than a 
majority of all the members appeared at any of 
these meetings was of no importance, because those 
who failed to attend impliedly gave their assent 
that those who did attend should by a majority vote 
transact the business of the association, These prin- 
ciples are supported by numerous authorities.” (Nib- 
lick on Voluntary Societies, sec. 127, Ist ed.; 2 
Kent’s Com., side paging, 293, subdiv. 298; Dillon 
on Municipal Corporations, 277, 4th ed.; Morawetz 
on Private Corp., sec. 76). 


When this case reached the Court of Appeals (161 
N. Y. 353) Judge Vann said: “There is a marked 
difference between a voluntary association with rules 
and one without. Even if a majority of all 
the members was necessary to constitute a quorum 
in order to lawfully transact business, which, in a 
society composed of an indefinite number of per- 
sons, is open to question, a minority could adjourn 
from time to time, and hence each meeting was regu- 
larly held (Field v. Field, 9 Wend. 403; Spelling on 
Private Corp., 374).” 

In 10 Cye. (page 329) it is said: “The rule of 
common law seems to be that where a body is com- 
posed of an indefinite number of persons a quorum 
for the purposes of elections and voting upon other 
questions which require the sanction of the mem- 
bers consists of those who assemble at any meeting 
regularly called and warned, although such number} 
may be a minority of the whole, in which case a ma-! 
jority of those assembled may elect, unless there is 
a different rule established by statute or by a valid 
by-law.” 

I reach the conclusion that as this is not a volun- 
tary association, but a corporation organized under 
the Membership Corporation Law of the State, we 
cannot invoke the common law rule, and that if the 
by-laws in question are invalid by reason of their 
inconsistent and conflicting provisions, or because 
there is no limitation therein contained that at least 
nine members are necessary to constitute a quorum, 
then we must be governed by section 8 of article 1 
of the Membership Corporation Law, of which the 
fair intendment is that a quorum should be not less 
than one-third of the members, unless specifically 
provided that if one-third be nine or more, it be not 
less than nine. 

It should be noted that the statute, section 27 of 
the General Corporation Law, under which this ap- 
plication was made, provides that the court “ should 
establish the election, or order a new election, or 
make such order and give such relief, as right and 
justice may require.” The learned court below dis- 
missed the application. We think that under the 
circumstances disclosed in this record the applica- 
tion should not have been dismissed, but that in 





view of the suspension of the duties and obligations 


of the members of the corporation while in the hands 
of the receiver notice of the discharge of the receiver 
and of the meetings for the election of officers should 
have been required to have been given to all the 
members. 

it follows, therefore, that the order appealed from 
should be reversed, with $10 costs and disburse- 
ments, and the matter remitted to the Special Term, 
with instructions to enter an order setting aside the 
election and to order a new election upon notice to 
all the members who were such members on the Ist 
of February, 1907. 

All concur, 





Insurance Law Changes Construed. 


Superintendent Otto Kelsey, of the State Insur- 
ance Department, has received an interesting opinion 
from Attorney-General Jackson, holding that insur- 
ance company directors must not make profit by 
handling the company’s securities. The inquiry in 
this instance made regarding life insurance 
companies, but the statute covers the other branches 
of insurance, such as fire and casualty, in the same 
manner, not referring to life especially, so that it is 
stated that the opinion may be read with the word 
life eliminated. 

Supérintendent Kelsey asked the Attorney-General 
to interpret section 36 of the Insurance Law, and 
also for answers to certain specific questions regard- 


ing it. In his opinion in reply the Attorney-General 
says: 


was 


This section in its present form was enacted by 
chapter 326 of the Laws of 1906, and prior to its 
amendment by that statute read as follows: 

“No director or officer of an insurance corporation 
doing business in this State shall receive any money 
or valuable thing for negotiating, procuring or re- 
commending any loan from any such corporation, or 
for selling or aiding in the sale of any stocks or 
securities to or by such corporation.” 

By the amending act above referred to the phrase- 
ology was slightly changed, a violation thereof was 
made a misdemeanor and the following clause added: 

“Nor be pecuniarily interested either as_princi- 
pal, co-principal, agent or beneficiary in any such 
purchase, sale or loan.” 

The clause so added is but the expression of the 
rule at common law, which holds directors of cor- 
porations to be trustees, and is stated by the Court 
of Appeals in the case of Barr v. N. Y., L. E. & W. 
R. R., 125 N. Y. 275, as follows: ; 

ioe” the rule which forbids those who fill 
judiciary positions from making use of them to bene- 
fit their personal interests extends to all 
transactions where the individual’s personal interest 
may be brought in conflict with his acts in a judi- 
ciary capacity, and it works independently of 
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whether there was fraud or whether there was a 
good intention. When the possibility of such conflict 
exists there is danger intended to be guarded against 
by the absoluteness of the rule.” 

Therefore, to paraphrase the section as it now 
stands, it provides that: No director or officer of 
any insurance corporation . shall receive any 
money or valuable thing for negotiating, procuring, 
recommending or aiding in any purchase by or sale 
to such corporation of any property. 
oucer Of any insurance corporation 


No director or 

shall reecive 
any money or valuable thing for negotiating, pro- 
curing, recommending or aiding in any loan from 
such corporation. No director or officer of any in- 
surance corporation shall be pecuniarily interested, 
either as principal, co-principal, agent or beneficiary, 
in such purchase, sale or loan. 

The purpose of the amendment to this section, as 
well as of recent legislation affecting the business 
of insurance, was to remedy certain evils which de- 
veloped as existing in the management of insurance 
corporations, and which had been investigated by 
the joint legislative committee wiich recommended 
this legislation. It may, therefore, be assumed that 
the Legislature and its committee had clearly in 
mind the acts which they deemed desirable to pro- 
hibit and exactly how far they considered it expedi- 
ent to go. How far they have gone is to be learned 
from the plain reading of the statute rather than 
from any argument as to the propriety of prevent- 
ing certain practices. It may be that it would be 
desirable to prohibit any business relations between 
an insurance corporation and any other corporation 
in which an officer or director of the insurance cor- 
poration was interested as stockholder, director or 
otherwise; but this the Legislature has not done. 
lt might readily have done so by the insertion in the 
section in question of a few words of plain prohibi- 
tion of such relations. Instead of so doing, it 
expressly limited the prohibition of being “ pecu- 
niarily interested,” by the words as “ principal, co- 
principal, agent or beneficiary.” By the mere fact of 
being a stockholder or director in the selling or hor- 
rowing corporation, one may be “ pecuniarily inter- 
tested,” but he is not by that fact alone “ interested ” 
as “ principal, co-principal, agent or beneficiary” in 
the ordinary acceptation of the words used. 


has 


The section prohibits an officer or director of any 
insurance corporation from making any direct profit 
out of any transaction of that company. He must 
not sell to the company any stock, securities or other 
property either for himself or as agent of another 
or in which he has any interest. He cannot receive 
any commission or other “valuable thing” on any 
sale to or purchase by such corporation nor any loan 
made by it. 

On the other hand, the section does not prohibit 
an insurance corporation from investing in the se- 





curities of or making a loan to another corporation 
even though an officer or director of the former be 
also an officer, director or stockholder of the latter, 
provided such person has no direct interest in the 
transaction by reason of ownership or of other in- 
terest in the particular securities or property pur- 
chased or otherwise. 

Having in mind these views, I am of the opinion 
that the questions asked should be answered as fol- 
lows: 

First. Can a life insurance corporation, through 
its directors or officers, make a loan to any corpora- 
tion in which its (the life insurance corporation) 
directors or officers are stockholders? 

Yes, provided that their only interest in the loan 
is as stockholders of the borrower. 

Second. Where a director or officer of a life insur: 
ance corporation is also actively connected with the 
management of another corporation, does the statute 
prohibit the life insurance corporation from loaning 
money to or purchasing securities from such corpo- 
ration? 

Third. If a life insurance corporation under sec 
tion 36 of the Insurance Law is not permitted to 
loan to or buy securities from a corporation in which 
its officers are stockholders or actively participating 
in its management, can such life insurance corpora- 
tion make loans to such other corporation, or buy 
its securities through the agency of brokers? 

In considering these questions it is necessary to 
bear in mind not only the statute, but the common 
law rule, which is stated by the court as follows: 


“When a trustee or the officer or director of a 
corporation deals with himself as an individual or in 
the character of trustee, director or officer of another 
corporation with respect to the funds, securities or 
property of the corporation, the transaction is at 
least open to question by the corporation, or in 
proper case by the stockholders, and the trustee is 
bound to explain the transaction and show that the 
same is fair, and that no undue advantage was taken 
by him of his position for his own advantage or the 
advantage of some other corporation in which he 
has an interest.” Sage v. Cuyler, 147 N. Y. 247. 

“It is undoubtedly a well-settled rule that execu- 
tory contracts entered into by corporations having 
common directors are voidable at the instance of 
either corporation. and the court will not inquire 
into the question whether or not it is beneficial to 
the corporation seeking to avoid it. This right is 
vested in the corporation and not in the individual 
stockholder.” Burden v. Burden, 159 N. Y. 307. 

It would, therefore, appear that the transactions 
mentioned in the questions are not prohibited by the 
statute, provided the “director or officer” of the in- 
surance corporation has no personal interest therein, 
and that the transaction was fair and no advantage 
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was taken of his position to secure his own advant- 
age or that of the other corporation. 

Fourth. Where a_ life 
through its finance committee, purchased bonds of a 
railroad corporation, not the 
itself, but third person, 
and two members of such finance committee were re- 
spectively president and secretary of such railroad 


insurance corporation, 


from 


corporation from a 


| 


railroad | 


corporation, is this transaction prohibited by this | 


section? 


No, provided the two persons named had no in- | 


terest in the specific securities purchased. 
Fifth. Can a brokerage firm, of which a director 
member, act 


of an insurance corporation is a 


broker for the insurance corporation in the purchase | 


ther = | 


or sale of securities and receive commissions 
for? 

No. 

Of course the foregoing is subject to the qualifica- 
tion that if the transaction be merely colorable, and 
that in fact 
corporation 
the 


statutory prohibition. 


officer or director of the insurance 
the 


transaction 


an 


was actual and direct beneficiary 


thereof, would be subject to 

[ fully appreciate that an adherence to this rul- 
ing may leave the door open to many abuses and 
that a more comprehensive prohibition of officers or 
directors of corporations acting in a duel capacity is 
eminently desirable. 

On the other hand, the Legislature may have con- 
sidered that the restrictions upon legitimate business 
and the resulting difficulty in securing men promi- 
nent in the business world to accept directorships 
would more than counterbalance the benefit to be de- 
rived from a more 


sweeping prohibition of such 


business relations. These, however, are considera- 


tions to be submitted to the Legislature. 

It to that the reading of the 
statute, as it stands, leads to the conclusions above 
stated. 


seems me plain 





Money Problem and Its Solution. 


(By Wittram Henry Knox, member of New 
City Bar.) 
of 


soon 


York 


the 


Lo 


the members 


and of the Congress, 


1. Can various Legislatures 


assemble. solve the 
money problem? 

The of 
dollars, if 


twenty-seven dollars per person, nearly as low as in 


stock 


half billion 


export, is only 


money was two and a 


or, not diminished by 
European kingdoms, Denmark having ninety dollars 
per person. It cannot be increased by our govern- 
ment, as appears by the 
passed in 1837, 1838, 
1876 
hibit 
crease 


money 
1861, 1862, 
of course, 
all coinage or additions. 


It 
when, I 


laws of Congress 
1863, 1864, 1865, 


and 1882, which, suspend and pro- 


has not been in- 


for a generation, believe, it was 


the} 


as} 





about forty dollars per person. Our present ninety 
million persons have found it, for several years, in- 
sufficient to of transactions, 
If twelve billion dollars are on deposit in the banks, 


carry their myriads 


us common states, of dollars are 
is true, then there is about one hun 
That cannot 
true, because the administration claims only thirty 
dollars if 


real 


report what kind 
If that 


dred and fifty dollars per person. 


they? 
be 
per However, it is true, the ex 
that two 


redeposited by the twenty thousand banks with one 


person. 


planation is billion dollars have been 


inother One fair, safe 


and plain way somewhat to increase the stock of 


a half of dozen of times over. 
money would be for our government (by permission 


of a law to be enacted) to coin inte money all gold 
hereafter offered and actually extracted from mines 
within until it is one hundred dollars 
per person, and, perhaps as a penalty, to charge its 


offerers, for the 


our country, 


services of our mint, an adequate 
seigniorage. 
2. Can usury ever be abolished? 


Gold and silver coin, our only lawful money, 


should be deemed and made not a commodity or kind 
of personal property, but the medium on which to 
float and to do 


away with the necessity of exchange by barter, just 


move transactions, and with which 


as the waters rushing through the Narrows, an arm 
of the high seas, are the unpurchasable medium on 
which are floated and moved the vessels of commer 
and pleasure plying between this port of New York 
and the rest of the world, and which no one but our 
government shall have power to raise or lower. 

Dealing in money, except by strict lawful banking, 
should be made as unprofitable and dangerous as it 
is immoral. suying or selling money or accepting 
premiums for purchases or sales of it, is scandalous, 
and should be prohibited as a crime. 

Every one who deals in money, or who is one of 
the moneyed class—the few that pay or ought to 
pay large sums annually as taxes upon their bank 
balances—is the stock of 


money, and to imposing an export tax upon money 


opposed to increasing 


leaving our country. Every one who deals in prop 
erty, that is, in commodities, lands, services and all 
other kinds of property except money, is in favor of 
increasing and keeping here the stock of money 
the odd one that thinks he if 
saw the distinction and the difference between money 


or 


is would be he 


not 


and property which wise men have seen for cen 


turies, and which the and sections 


(528 and 378) of the Penal Code saw and see. 


be forbidden 
penalty of felony from preying upon the necessity 


usury larceny 


Every dealer in money should by 


of a failing borrower. He needs and makes famines, 


He 


He wants our government to bor- 


panies and failures. gets rich from outrageous 
rates of interest. 
row unnecessary and fabulous sums, and then, so as 


to paralize the people and their commerce and pleas 
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ures, to tax them to pay the immense interest, leav- 
ing future generations to pay the principal, and then 
he has his golden period to make money. He pre- 
fers, as a security, our government’s I. O. U. to a 
citizen’s I. O. U. He wants to mar any law pro- 
posed to curb his class. While he is a laisser faire, 
and always concerned about crops, he is in favor of 
any scheme to drive the real dollar out of our coun- 
try. His spécious schemes for “an elastic currency,” 
for “a contraction currency,” for “an emergency 
currency,” for “check-currency,” for “bank credits 
currency,” for “TI. O. U.-based-on-future-taxation- 
but-not-on-present-gold-coin-money-currency,” and for 
the assumption of a function of our government—his 
schemes should be _ reprobated and condemned. 
Really, he wants the real dollar, rare and dear, so 
it will buy a hearts blood! He should be whipped 
out of the temple of money and forever kept out. 
There is not in the world any legitimate business 
of dealing in property for the borrower to invest his 





loan in that can pay more than six cents for the 
use of one dollar in it for the full 365 days; and, if} 
he borrowed his call-loan at a greater rate, he must! 
fail. Observations by commercial agencies show that! 
the most profitable wholesale businesses earn, on an| 
average, only five per cent. net; and that ninety| 
per cent. of all firms and individuals, if not actual! 
failures, are far from successes. There are few cor-| 
porations in the world a hundred years old. 

Usury always was held a wicked wrong. “Ye 
exact usury,” charged Nehemiah, in 350 B. C. (c. V, 
v. 7). “Will ye even sell your brethren? 
you, let us leave off this usury.” 
“So will we do!” Shaking out his lap, Nehemiah 
prayed: “So, God, shake out every man from his 
house and from his labor that performeth not this 
promise, even thus be he shaken out and emptied!” 

Four hundred million Mohammedans believe that 
a commission of usury is a mortal sin. They will 
not accept any interest on their bank-balances. 

“ They who devour usury, or who return to usury,” 
cursed Al Koran, in A. D. 650 (ec. IT), “shall not 
arise from the dead, but as he ariseth whom Satan 
hath infected by a touch and shall be companions of 
hell fire and continue therein forever. He, therefore, 
who abstaineth from usury,” rewarded Al Koran, 
“shall have what is past forgiven him and shall 
spread for himself couches of repose in paradise.” 

Says our law (chapter 538 of Laws of 1879) : 

“No greater rate of interest upon a loan of money 
snall be charged than six dollars upon one hundred 
dollars for one year.” 

That wise law has an exception (chapter 237 of 
Laws of 1882, and section 56 of the Banking Law) : 


I pray 
Then they said: 


“Upon a call-loan,’ says that exception, “ banks 
and bankers may charge interest at any rate.” 
That evil exception is the chief cause of all fam- 





ines, panics and failures. It is the root of that gan- 





grene growth—all margin and future gambling. 
It makes this oppressive and dishonorable trick and 
gamble of dealing in money a lawful business—which 
felonious practice—thanks to this special class legis- 
lation—some bankers, brokers and other individuals 
are not ashamed to engage in openly. It creates and 
presents the spectacle of call-loans bearing bank- 
rupting rates of interest, of the borrowers abandon- 
ing all their collateral pledges, and of helpless de- 
positors unable to get their own money back. 

Should not that ruinous exception—the call-loan— 
be repealed? 

3. Is conversion by a banker a larceny or not? 

It helps to cause famines, panics and failures. If 
an executor or any other fiduciary receives a deposit 
of money and fails to pay it over, he is guilty and 
punishable. But, if a banker or bank receives a de- 
posit of money from his depositor and fails to pay 
it over to him, he is not punishable—on the theory, 
says the law, that the deposit erected between them 
merely the relation of debtor and creditor. He is 
presumed to have invested the deposit according to 
the banking law. If the presumption is violent and 
untrue, plainly the law for the same guilt should 
lay the same punishment. Banking in violation of 
law seems to be a safe child’s play, although there 
have been some convictions. 


4. Should the standard for bank director be raised 


| by law? 


The qualifications possessed and the quantity of 
stock owned by a stockholder in a banking corpora- 
tion, or indeed in other corporations, to be eligible 
for director in it, should be great enough (to be re- 
quired by new additions to the Penal Code) to in- 
sure public confidence in his character and capacity 
and insure that he will never, through his corpora- 
tion, commit conversion, check-kiting, over-capitali- 
zation, merger, waste, bribery, usury and such kinds 
of crime. A director and his corporation should be 
prohibited from owning any stock, bond, salary or 
other interest in a similar, rival, competing or paral- 
lel corporation. Otherwise, radical reformers will 
arise and will, perhaps, get a law giving only one 
vote to each stockholder, no matter how many shares 
of stock he owns, instead of, as at present, one vote 
to each share of stock, which reform would wreck all 
corporations, or at least drive them down to the 
level of partnerships. However, it must be admitted 
that the average corporation is a one-man concern— 
every director, officer and employee being the boss’s 
mere “ rubber-stamp.” 

5. Would a bank conducted by our government 
help to prevent future famines, panics and failures? 

So that bankers and banks shall never be superior 
to our government, as they seem to be assuming one 
of its functions at present, they should have a com- 
petitor, say, in every branch money-order postoffice, 
which should be, for an inhabitant within its vicin- 
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age, a place of deposit of money to the extent “of _* 
thousand dollars, without paying him any interest, 
and which, of course, would keep those deposits 
within our country, and would be as sound as our 
government itself. Our government should invest 
those deposits in $20,000 or less sums in real estate 
bond and mortgage security at three or less per 
cent. At times, poor persons may not like to risk 
their ready money with banks for any rate of inter- 
est, nor be able to pay rents for safe deposit boxes. 
They would trust our government with it, thus keep- 
ing it in circulation. Except to that limited extent 
our government should never be granted any power 
or discretion in banking, save -to coin and issue 
money, and banking should be regulated solely by 
strict provisions of civil and criminal statute law, 
Federal or State. 

6. Do the collections of the customs and other 
revenues help to cause famines, panies and failures? 

The income of our government, roughly two mil- 
lion dollars a day, instead of being deposited in 
bank, is hoarded up in our government’s vault. If 
it is a good thing to hoard up its income until it is, 
say, fifty millions, why is it not a good thing to 
hoard it up until it is, say, the entire two and a half 
billions, and thus leave every one without a dollar, 
and the prey of foreign government bank usurers? 
Certainly they have millions of our gold coin money 
in their hands at present, which they are ready to 
sell to us at Shylockian rates—rates 
they have charged in thirty-four years. 

In a word, let laws be enacted coining money, abol- 
ishing usury, defining conversion by bankers, direct- 
ing the deposit of our government’s income in bank 
daily, and requiring bank-checks to be payable only 
through the clearing-house, where there is one, and 
the chief causes of famines, panics and failures will 
be destroyed. 


higher than 


WIiLtiAM HENRY KNox. 
Dated December 2, 1907, 59 William street, New 


York city. 
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The Eric Fine of the Brehon Laws. 


In ancient times justice in Ireland was regulated 
by the Brehon Laws, which is said to have been 
formed into a code at a very early period. The 
judgment or sentence of the court was composed of 
the coirp-dire, and the eneclann, honors-price, and 


these two constituted the eric fine. In the first place, 
the Brehon Laws describe no scale of galanas or 
wergeld, directly varying with the social rank of 
the person killed. Gradations of rank there were 
indeed, and numerous enough. But there appears 
to have been only one coirp-dire, or body fine, the 
same for all ranks, namely, seven cumhals, or fe- 
male slaves—the equivalent of twenty-one cows. 


And when this coirp-dire, or price of the body or 
life of a man, is further examined, it is found to con- 
sist of two parts: (1) one cumhal of compensation 
(aithgin); (2) the six cumhals of the coirp-dire 
proper. 

In the tract “ Of every Crime” it is stated: 

“If the man who is dead has a son, he takes the 
cumhal of compensation alone. If not alive, his 
father is to take it. If not alive, his brother; if he 
be not alive, the nearest person to him is to take it. 
And then the coirp-dire is divided: 

“3 cumhals to the son and the father; 

“1 cumhal to the brother; 

* 1 cumhal to the son and father (sic) ; 

“1 to the geilfine from the lowest to the upper- 
most man;” 

—so making up the six cumhals of the coirp-dire. 

And in the “ Book of Aicill” (p. 537) are these 
lines: 

“Three (3) erie fines are counselled: 

“(1.) There is paid full compensation ; 

“(2.) And fair honest coirp-dire; 

“(3.) And honors price is paid.” 

We also have indisputable evidence that the Irish 
Coirp-dire and honors-price date further back than 
the Brehon Laws. The evidence regarding the coirp- 
dire of the Brehon Laws and its payment in female 
slaves does not rest on those laws alone. 

St. Patrick, in his Confessions (Tripartite Life of 
St. Patrick ii, p. 372) treats the “ pretium-hominis ” 
as a well known unit of value. These are the words 
of St. Patrick: 


Vos antem empliti es- 
qui judicatant per om- 
tis quantum erogavi illis 
nes regiones quas ego 
frequentius visitabam; 
eluseo euim non mini- 


You know by experi- 
ence how much I have 
paid out to those who 
were judges in all the 
regions which | have of- 
ten visited; for I think 





mum quam _ pretium 
quindecim hominis dis- 
tirbui illis. 


that 1 have given away 
to them not less than 
the pretium quisidecim 
hominis. 

Further, in the “ Tripartite Life,” St. Patrick is 


represented as putting the alternative between the 


death of a transgressor and the payment of seven 
cumhals. (Aut reum morti vii ancill as reddere 
debet), i, p. 212. The evidence for this coirp-dire 
and its payment in ancillae seems to be thrown back 
by these passages to the fifth century. 

And again, if St. Patrick, in his “ Confessions” 
(a work the authenticity of which is generally ac- 
cepted) could use, as he did, the pretium hominis as 
a well known unit of payment, it would seem that at 
least as early as the end of the fifth century the 
value of the pretium hominis as a unit of payament 





m 
m 
pr 


uy’ 


THE ALBANY LAW JOURNAL. 


27 








And this in itself is! 


was perfectly well understood. 
a proof of further antiquity. Besides this coirp-dire, | 
therefore, was the “eneclann,” hosows price or price | 
of the face, i. e., payment for insult. And this was 
the payment, by no means confined to homicide, 
which varied according to rank. 


The study of these quaint and curious laws offers 
a fertile field of research to the legal antiquary. | 
What student does not feel a thrill of delight when 
he recurs to the time when the keel of the daring! 
Phoenician first grated upon Irish sands, and in the | 
sad and plaintive undertone of Celtic music the | 
scholar can readily detect an elegiac tone strongly | 
indicative of the Celtic spirit which delights rather | 
morbidly in the “ joy of grief.” The cultured mind! 
loves to wander in imagination by the towers and 
trophies of Druidical worship, to dwell in affection 
ate retrospection upon the heraldie glory of the an 
cient Gaelic nobility, and to kneel in respectful ado- 
ration before our ancient Irish shrines and judgment 
seats, which furnish undeniable proof of the exist- 
ence of culture and learning in Ireland at a time. 
when all Europe was deeply engulfed in barbarism 
and ignorance. To-day, on the threshold of the 
twentieth century, these laws are regarded inerely as 
curious relics of the drear and musty past, but to} 
the industrious student they lay bare the source of 
modern jurisprudence, and present to his inquisitive | 
mind the origin of all our judicial forms and legal | 
procedure. 

JosepH M. SULiivan, LL. B., 


of the Boston ( Mass.) Bar. 


Humorous Side of the Law. 

There is no better known work in the world of 
legal literature, says a writer in the Globe, than 
“Fry on Specific Performance.” A story told by 
Mr. Owen Thompson, in a recent lecture before the 
Solicitors’ Managing Clerks’ Association, shows that 
the fame of Sir Edward Fry’s treatise has not yet 
reached the Board schools. A barrister, who wished 
to consult the volume, sent his newly-engaged boy to 
the chambers of a well-known convevancer to borrow 
it. The boy returned with a message from the clerk 
to the eminent conveyancer that he had never heard 
of the work. Subsequent inquiries proved that the 
misguided youth had asked for “ Fly on the Pacific 
Ocean.” 

“Ah!” exclaimed the magistrate, “they caught 
you drunk again, er?” 

“No, your honor,” replied the hobo, “I guess it 
was impersonatin’ an officer dis time. Dey caught me 
asleep in a doorway.”—Philadelphia Press. 





Baggage in Street 

In Sperry v. Consolidated Ry., 
Court of Errors of Connecticut 
Atl. 962), it was held that, in 


Cars. 
in the Supreme 
(March, 1907, 65 


the absence of a 


special agreement, a street railroad company does 
' not 
The two things, then—the coirp-dire of seven cum- 


hals and the honows price—made up together (with, | 
in some cases, exceptional additions), the eric fine. | 


assume control of such baggage as its pas- 
sengers may bring with them into its cars, and that, 
in order to recover for a loss, a passenger must show 
either that the carrier accepted baggage under a 
contract, express or implied, to carry and deliver it 
as a carrier, or that the loss was due to its negli- 
gence, It appeared that the first conductor in charge 
of a car assised a passenger and carried her bag- 
gage into the car and deposited it in a place where 
she could see it. Nothing was said or done which 
led the conductor to believe that the baggage was in- 
trusted to his care. The first conductor did 
notify the second conductor that the baggage 
longed to the passenger, and the second conductor 
observed the baggage and a fellow-passenger sitting 
near it, and the latter, on leaving the ear, took it. 
It was held that there was insuflicient evidence to 
-upport a finding that the railroad was negligent in 
permitting the fellow-passenger to take the baggage. 


not 


be- 


This ruling seems entirely proper. Such hand bag- 
gage as is taken into street cars is presumed to re- 
main within the custody and care of the passenger, 
and a stronger and more special state of facts than 
appeared in this case should be made out in order 


| to go to the jury on the question of defendant’s 


negligence. 
In Pitcher v. Old Colony St. Ry., in the Supreme 


| Judicial Court of Massachusetts (June, 1907, 81 N. 


k.. 876), the presence of baggage in a street car led 
to a controversy as to the company’s liability to a 
passenger other than its owner. It appeared that 
plaintiff was a passenger on an ordinary street car, 
having seats running lengthwise on each side. As 
she was leaving the car she stumbled over a bag 
which another passenger had placed on the floor and 
fell, receiving the injuries complained of. The bag 
did not obstruct the free passage of plaintiff from 
the ear and did not render the passageway dangerous 
to a person exercising due care. It was held that 
the conductor was not negligent as matter of law in 
suffering the bag to be placed and to remain on the 
floor. It was further decided that the trial court 
correctly had refused to charge that the carrier was 
hound to use the highest possible degree of care to 
keep the aisles, entrances and exits of its cars free 
from obstruction, and that it was proper to admit 
evidence that it was not customary to have racks for 
baggage or parcels in street cars, and that it was the 
custom to allow passengers to put hand baggage 
and dress suit cases on the floor. 

In both of these cases the practice of carrying 
hand baggage—the same being retained in the pas- 
senger’s custody—is recognized as legitimate and 
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customary. In the latter case the questions both of 
the defendant’s negligence and plaintiff’s contribu- 
tory negligence were sent to the jury, with the re- 
sult of a general verdict in defendant’s favor. Cases 
are imaginable where it would be the duty of a trial 
court to say, as matter of law, where there was but 
a single piece of baggage on the floor of the car and 
it was in full view of everybody who chose to look, 
that a person stumbling over it was guilty of negli- 
gence. On the other hand, there are occasions when 
street cars connecting with ferries take aboard a 
sufficient number of dress suit cases to make in- 
gress and egress difficult, if not positively danger- 
ous. Even in such cases, however, the questions of 
negligence and contributory negligence will probably 
be for the jury, especially if the plaintiff chose to 
enter a car when it contained a superabundance of 
baggage.—N. Y. Law Journal. 





Cases of Interest. 


REPEAL oF ELKINS LAw.—The question whether 
or not the Hepburn law operated to repeal the EI- 
kins law, so as to bar prosecutions commenced after 
the enactment of the Hepburn law, for acts com- 
mitted prior thereto and in violation of the Elkins 
law, has been up for consideration in several Fed- 


eral courts, and it has been held that such prosecu- 
tions were not barred, in United States v. Standard 


Oil Company, 148 Federal Reporter, 719; United 
States v. Chicago, etc., R. Co., 151 Federal Repor- 
ter, 84; United States v. Delaware, Lackawanna & 
Western R. Co., 152 Federal Reporter, 269; and 
United States v. New York Central & Hudson River 
R. Co., 153 Federal Reporter, 630. 

INTERSTATE COMMERCE.—Judge Hazel, of the 
United States District Court for the Western Dis- 
trict of New York, in United States v. New York 
Central & Hudson River Railroad Company, 153 Fed- 
eral Reporter, 630, holds that a railroad company 
which has entered into an arrangement with other 
railroad companies for the continuous interstate car- 
riage of oil is bound to comply with the interstate 
commerce act as to the publication of rates, even 
though the line operated by the railroad company 
itself is wholly within one State. 

DETERMINATION OF REASONABLENESS OF RAILROAD 
Rates.—In determining the reasonableness of rail- 
road rates, expenditures for permanent improvements 
and equipment should not be charged to the current 
or operating expenses of a single year, according to 
the recent decision of the United States Supreme 
Court in Illinois Central Railroad Company v. Inter- 
state Commerce Commission, 27 Supreme Court Re- 
porter, 700, 206 U. S. 441, 51 L. Ed. —. The court 
is of the opinion that such expenditures should be 
reimbursed by all of the traffic they accommodate 








during the period of their duration, and not by th 
revenues of a single year. 

LICENSING DRUMMERS SELLING  INTOXICATIN 
Liquors.—The right of a State to impose a liceny 
tax on the business of selling intoxicating liquo 
within the State by traveling salesmen, who solic) 
orders for wholesale houses in their State, is u 
held by the United States Supreme Court in Dek 
mater v. South Dakota, 27 Supreme Court Reporter 
447. The regulation by a State of the business cay 
ried on within its borders to solicit proposals to se 
intoxicating liquors, even though such liquors a 
situated in other States, cannot be held to be repug 
nant to the commerce clause of the Constitution bk 
cause directly or indirectly burdening the right t 
sell in the State—a right which by virtue of th 
Wilson act does not exist. 

StaRE DEcisis.—A case forcibly illustrating th 
legislative department’s reluctance to remedy def 
in the law disclosed by judicial decisions is that ¢ 
People v. Tomplins, 79 Northwestern Reporter, 32 
In this case the Court of Appeals cf New York r 
affirms the doctrine of McCord v. People, 46 Ne 
York, 470, that a prosecution for larceny by fals 
pretenses cannot be sustained where the person pa 
ing with his property or money does so for any leg 
purposes. The court admits that the weight of ai 
thority is to the contrary, but feels bound to follo 
the doctrine as settled by the earlier decision, th 
duty of making a change resting with the Legis 
ture, and says that to change the existing rule woul 
in effect be enacting an ex post facto law. 

LIABILITY OF MASTER FOR NEGLIGENCE OF SB 
VANTS IN HospiraL UNper Its Controu.—The Ket 
tucky Court of Appeals, in Illinois Cent. R. Co, 
Buchanan, 103 Southwestern Reporter, 272, holi 
that a railroad company which reserves to itself th 
right to appoint the directors of a hospital, othe! 
wise maintained as an independent organization fi 
the benefit of its employees, is liable to its e 
ployees for unskillful and improper treatment 
ceived in the hospital. 

MANAGEMENT OF POLITICAL PARTIES.—As the Det 
ocratic State Committee of New York is, under t 
laws of that State, elected by delegates from the 
spective Senatorial districts, and has no constitutit 
or by-laws regulating its actions, the Supreme Cov 
of New York, in Cummings v. Bailey, 104 New Yor 
Supplement, 283, holds that a majority of the Sta 
Committee cannot expel the representatives of 
county therein, and that an attempted expulsion wi 
be enjoined. The court is of the opinion that! 
such extreme arbitrary power as to expel memb 
of the committee and elect others in their pla 
shall be asserted without express authority. 

TRAINED Nurse Not a SERVANT.—A trained nu 
performing her usual duties, and exercising the ski 
which is the result of training in her professidf 
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does not, according to the decision of the United, 
States Circuit Court for the District of Rhode Is- 
and, in Parkes v. Seasongood, 152 Federal Reporter. 
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583, come within the definition of a “servant,” but 
rather is one who renders personal services to an 
employer in an independent calling. 






Civi. JUDGMENT AS EVIDENCE IN PROSECUTION 






is u ; ; : 
Dele FOR EMBEZZLEMENT.—A nice point as to the admis- 
porter sibility of evidence is decided by the Texas Court of 





Criminal Appeals in Busby v. State. 103 Southwest- 
ern Reporter, 638. This was a prosecution for em- 
bezzlement of State funds by an employee of the 
State. Prior to the trial of the criminal case, the 
State had obtained a judgment in a civil action by it 
This judgment | 
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against accused and his bondsmen. | 
was admitted evidence against accused in the | 
criminal case. On the original hearing the comets 
held that the judgment was admissible, but on re 
hearing it arrives at a different conclusion; Judge 
Brooks, however, dissenting. As principal authori-) 
ties for the decision on rehearing, the court cites 
Queen v. Moreau, 11 A. & E. 128: Britton v. State, 
77 Ala. 202. 

ABSENCE OF ATTORNEY FROM Court AS CONTEMPT. 
—The St. Louis Court of Appeals, in the case of In 
re Clark, 103 Southwestern Reporter, 1105, holds 
that the absence of an attorney from the court in 
which he has business, and when he should be there | 
to attend to it, and when his absence delays or im-! 
pedes the court’s business, constitutes a contempt of 
court. An attorney at law is an oflicer of the court, 
and it is as much incumbent on him to attend the 
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sittings of the court when a case in which he is of 
counsel is on trial, and which trial cannot proceed 
in his absence, as it is for the sheriff or the clerk 
of the court to be present. 























: INTERSTATE COMMERCE.—The United States Cir- 
ws cuit Court for the Southern District of New York, in 
Pan United States v. Delaware, Lackawanna & Western 
es Z Railroad Company, 152 Federal Reporter, 269, holds 
that a shipment from New York city to Buffalo by 
ass way of New Jersey and Pennsylvania is interstate 
he Der commerce, and that, therefore, the giving of rebates 
‘sMon such shipment violated the Interstate Commerce 
—? Act. As supporting authorities are cited Hanley v. 
oe Kansas, ete., R. Co., 187 U. 8S. 617, 23 Supreme 
— Court Reporter, 214, 47 L. Ed. 333; Lord v. Steam- 
e Cou ship Co., 102 U.S. 541, 26 L. Ed. 224; Pacific Coast 
A a Steamship Co. v. Railroad Commissioners, 18 Fed- 
vs ‘of eral Reporter, 10. . 
ion @ PROCEEDINGS FOR THE REMOVAL OF ComPoRATE Or- 
hati FICERS.—By the laws in force in the Indian Terri- 
tory an action at law may be instituted against a 
a person usurping an office, either by the State or by 
P the party entitled to the office. This is in lieu of 
scire facias and quo warranto, or an information in 
> nu" the nature of a quo warranto. But according to the 
es 








ritory in Re Le Bosquet v. Myers, 103 Southwestern 
Reporter, 770, the statutory provisions apply only to 
public officers, and not to proceedings for the ouster 
of officers of a private corporation. 

SUMMARY DESTRUCTION OF Noxious Hocs.—lIn or- 
der to protect the levees in the Desha Levee District 
against the well-known proclivities of hogs to root, 
and thus weaken the levees, the Arkansas Legisla- 
ture has provided for the summary destruction of 
hogs running at large on such levees. This law is in 
Ross v. Desha Levee Board, 103 Southwestern Re- 
porter, 380, by the Arkansas Supreme Court, held 
to be a valid exercise of the police power of the 
State. The court says: “The State, where it has 
the power to provide for destruction of property, 
may authorize this to be done summarily in cases 
where the property is of no great value and the 
emergency is such as not to admit of delay.” 

VALipiry oF A LEASE TO A MoNopoLy.—According 
to the decision of the New York Supreme Court in 
Brooklyn Distilling Company v. Standard Distilling 
& Distributing Company, 105 New York Supplement, 
264, the New York Anti-Trust Law does not invali- 
date a lease of a distillery to a corporation organ- 
ized to create a monopoly in the manufacture and 
sale of alcoholic and spirituous liquors, even though 
the lessor knew that the motive of the lessee in tak- 
ing the lease was to create a monopoly. The court 
takes the position that the law does not prevent a 
person from buying or leasing property in further- 
ance of the creation of a monopoly. The controlling 
point with the court was that the lessor did not in 
any way become a party to the illegal combination 
or participate to any extent in the scheme to avoid 
the law. 





Notes of Cases. 


Deed—Execution—Signature.—In Jason vy. John- 
son, decided by the Court of Errors and Appeals of 
New Jersey (June, 1907, 67 Atl. 42), it was held 
that the signing of a deed of conveyance by one who 
is not mentioned or described in the body of the in- 
strument as a grantor has no effect at law to convey 
such party’s estate in the lands described therein. 
The court said: 

“ This was an action of ejectment for certain lands 
in Atlantic county, and resulted in a verdict and 
judgment for the plaintiff. Her alleged title, as dis- 
closed at the trial, is deduced through two deeds, the 


first of which is dated June 5, 1897, and thereby 


one Chandler conveyed the lands to Mary C. Baylor, 
as trustee for Norman R. and Tunstall P. Baylor, the 
trust being “to receive the rents, issues and profits 
thereof during the minority of the said Norman R. 
Baylor and Tunstall P. Baylor, and to apply the said 
rents, issues and profits to the maintenance of said 





decision of the Court of Appeals of the Indian Ter- 
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minors, and at any time during the minority of said 
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minors to sell and grant and convey the said premises , 


or any part thereof to any purchaser for any price, 
and to execute a good and sufficient conveyance in 
the law for the same,” ete. The second deed is dated 
July 1, 1903, and in the body thereof it purports to 
be made between Norman R. and Tunstall P. Baylor, 
of the first part, and William C. Sharpe, of the sec- 
ond part, and to convey the premises in question 
from the parties of the first part to Sharpe. 
deed is signed by Norman R. and Tunstall B. 


day- 
lor, and is also subscribed by Mary C 


. Baylor, the 
trustee; but she is nowhere mentioned or referred to 
in the body of the deed as a party thereto. Plain- 
tiff claims title under a conveyance from the execu- 
tor of Sharpe. 

“ At the close of the evidence, the defendant moved 
for direction of a verdict in his favor, on the ground 
(among others) that it did not appear that Mary 
C. Baylor had conveyed the legal title, and that while 
she signed the deed of 1903, above mentioned, her 
name nowhere appeared in the body of the deed. The 
overruling of this motion, to which exception was 
duly sealed, raises the only question that we have 
found it necessary to determine. It is unnecessary to 
say that in an action of ejectment the plaintiff must 
succeed, if at all, upon the strength of his legal title. 
An equitable title is not sufficient. Plaintiff, having 
shown a legal title in Mary C. Baylor, must fail in 
her action, unless she also shows that this title has 
been conveyed to herself. Whatever effect might be 


given in a court of equity to Mary C. Baylor’s sig- j 


nature to the deed of 1903, it has, in our opinion, 
it being 
established that the signing of a deed of conveyance 
by one who is not mentioned or described in the body 
of the instrument as a grantor is of no effect at law 
to convey such party’s estate in the lands described 
therein (Devlin on Deeds, 2d ed., sees. 455, 194, 195, 
204; Martindale on 68; 9 Am. & 
Encye. Law, 2d ed., 108; Agricultural Bank v. 
1845, 4 How. U. 8S. 225, 241, 11 L. Ed. 949; Cox v. 
Wells, Ind. 1845, 7 Blackf. 410. 43 Am. Dec. 98; 
Peabody v. Hewett, 1861, 52 Me. 33, 83 Am. Dee. 
486; Merrill v. Nelson, 1872, 18 Minn. 366, Gil. 335; 
Harrison v. Simons, 1876, 55 Ala. 510; Laughlin v. 
Fream, 1878, 14 W. Va. 322; Adams v. Medsker, 25 
W. Va. 127; Batchelor v. Brereton, 1884, 112 U. S. 
396, 5 Sup. Ct. 180, 28 L. Ed. 748; Gaston v. Weir, 
1888, 84 Ala. 183, 4 South, 258; Stone v. Sledge, 
1894, 87 19, 26 S. W. 1068, 47 Am. St. Rep. 
65. 

“The deed of 1905 has, therefore, no effect 
legal conveyance beyond operation to transfer 
whatever estate Norman R. and Tunstall P. Baylor 
then had in the lands in question. Does the case 
show that they had, or might upon the evidence be 
presumed to‘have had, a legal estate therein? If 
they had such, it must, of course, have come from 


no effect against her as a legal conveyance; 
GS D . 


Conv., sec. Eng. 


tice, 


Texas, 


as a 
its 
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their trustee. Although the deed of 1897 contain 
no express language imposing upon the trustee th 
duty of conveying the lands to the cestuis que tru 
tent upon their arriving at majority, we assum 
(without deciding) that this duty arises by fair in 
ference from the trust clause as above quoted. An 
we have not overlooked the cases in which it ha 
been held that, where it appears that the object. fo 
which a trust was created has been accomplished, o 
that the term during which the active duties of 

trust were to continue has expired, so that nothin 
remains to be done by the trustee beyond a convey 
ance of his naked legal title to the cestui que trust 
such a conveyance may be presumed from lapse o 
time or other circumstances, in order to prevent th 
just title of the beneficial owner from being defeate: 
hy a matter of form; and that this presumption wil 
be indulged even in a court of law (Den ex dem. Ober 
v. Bordine, 20 N. J. Law 394; Combs v. Brown, 2! 
N. J. But in th 
case at hand there is no evidence to show that th 
beneficiaries, Norman R. and Tunstall P. Baylor, ha 
arrived at full age at the time of the making of th 
deed of July 1, 1903; and the period of about si 
years that had intervened since the establishment 0 
the trust for their benefit is not, as we think, suffi 
cient to create the inference that they must hay 
reached their majority. It therefore not being mad 
to appear that the time had arrived when the duty 
rested upon Mrs. Baylor to convey the land over ti 


Law 36, and cases therein cited). 


them, there was no ground for the presumption thai 


she had made such a conveyance.” 
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Among the Late Decisions. 


A legislative requirement that persons possessin 
certain qualifications shall be admitted to practice 
law is held, in Re Applicants for License to Practic 
Law (N. C.), 10 L. R. A. (N. S.) 288, not to violati 
the 
court. 


constitutional or inherent prerogatives of the 


A storekeeper is held, in Wamser v. Browning 
King & Co. (N. Y.), 10 L. R. A. (N. 8.) 314, not to 
be responsible for the theft of valuables from the 
pockets of clothing of a customer which is laid aside 
to try on garments which the customer desires t 
knowing that the 
clerks are busy, proceeds to wait upon himself, and, 


purchase, where the customer, 
to his knowledge, there is no one but himself t 


watch the garments laid aside. 


A creditor of one discharged in bankruptcy is held 
in Ruhl-Koblegard Co. v. Gillespie (W. Va.), 1 
L. R. A. (N. 8.) 305, to have no right to maintais 
a suit to set aside an alleged fraudulent transfer o! 
the property of the bankrupt, although such transfer 
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may have been made more than four months prior 
to the filing of the petition in bankruptcy. 


A bank which, after indorsing a note to its presi- 
rent for collection and receiving from him a rein 
dorsement to its own order, transfers the note for 
value to another without striking out its indorse- 
ment, is held, in Moore v. First Nat. Bank (Colo.), 
10 L. R. A. (N. S.) 260, to be estopped to deny its 
liability to its transferee as indorser in blank. 


A signer of a joint and several promissory note, 
although known by the payee to be a surety, is held, 
in Vanderford v. Farmers’ & M. Nat. Bank (Md.), 
10 L. R. A. (N. 8S.) 129, not to be discharged, under 
the Negotiable Instruments Law, by the granting of 
an extension of time to the principal debtor. 


A maker of a note, who appends to lis name the 
word “surety.” and is, as between himself and his 
co-maker, a surety only, to the knowledge of the 
payee, is held, in Cellers v. Lyons (Or.), 10 L. R. A. 
(N. S.) 133, to be primarily liable, and not to be 
discharged, under the Negotiable Instruments 
by an extension of time to the principal obligor. 


Law, 


The mere fact that the name cf a partnership is 
placed on a note as maker after that of a corpora 
tion, is held, in Union Nat. Bank vy. Neill (C. C. A. 
5th C.), 10 L. R. A. (N. 8.) 426. 
presumption that it was surety only, so as to show 
on the face of the instrument 


} 


not to raise the| 


unauthorized 
of the partnership name, and render the note invalid 


an use 
in favor of partners without notice, in the hands of 
one who took it for value before maturity from one 
having apparent title to it. 


The right to enter a general judgment against a 
municipal corporation upon improvement bonds which 
were issued under a statute which became a part of 
the contract, and provided that they should be paid 
only out of funds collected from special assessments 
upon the benefited property, is denied in Meyer v. 
San Francisco (Cal.), 10 L. R. A. (N. 8S.) 110. 


The verification of an officer’s accounts, required 
by his fidelity bond, is held, in United States Fidel- 
ity & G. Co. v. Downey (Colo.), 10 L. R. A. (N. S.) 
323, not to true the 
amount which he has in bank as shown by his bank 


be satisfied by accepting as 
pass book, without taking any sieps to ascertain 
from the bank whether or not it represents the true 


svate of the accounts. 


A mistake in adding a column of figures repre- 
senting the extension of items for the furnishing of 
which a price has been asked, the result of which is 
adopted as the basis of a bid for the contract of fur- 
nishing the material, held, in Steinmeyer  v. 
Schroeppel (Ill.), 10 L. R. A. (N. S.) 114, not to be 
such a mistake as can be made the basis of a suit 


is 





in equity to cancel the contract after the acceptance 
of the bid. 


A railroad company is held, in St. Louis, I. M. & 
S. R. Co. v. Renfroe (Ark.), 10 L. R. A. (N. 8.) 
317, not to be able to escape its duty of keeping a 
refrigerator car necessary for the transportation of 
fruit properly iced by securing the car from an inde- 
pendent contractor and delegating to it the duty of 
icing the ear. 


One who undertakes to ride on the running board 
of a street car, outside of the lowered bar, is held, in 
Harding v. Philadelphia Rapid Transit Co. (Pa.), 
10 L. R. A. (N. 8.) 352, to be negligent per se, and 
to have no right to recover for injuries incident to 
his position, whether he could have gotten a safer 
position or not. 


An electric railway company is held, in Tietz v. 
International R. Co. (N. Y.), 10 L. R. A. (N. 8.) 
357, not to be answerable for injury to a passenger 
of unusual size, due merely to the conductor’s as- 
sent to the proposition and failure to warn him, 
when he announces his intention to change his seat 
by means of the running board of a moving car, of 
the danger from trolley poles located so near the 
track that the passenger’s body cannot pass between 
the ear, although the is not 
familiar with the road, if that fact is not known to 
the conductor. 


them and yassenger 
T om 


A railroad company is held, in Hanlon yv. Central 
R. Co. of N. J. (N. Y.), 10 L. R. A. (N. 8S.) 411, 
to be responsible for the injury of a passenger due 
to the negligent performance, by its conductor, of a 
gratuitous act in assisting the passenger from the 
car to the station platform. 


A carrier which accepts an unattended invalid as 
a passenger, and attempts to render her assistance 
in boarding the train, is held, in Williams v. Louis- 
ville & N. R. Co. (Ala.), 10 L. R. A. (N. S.) 413, 
to be liable for injuries inflicted on her by its negli- 
gence in so doing. 


A earrier which has not an equipment adequate 
to handle the average business tendered it is held, in 
Yazoo & M. V. R. Co. v. Blum (Mass.), 10 L.°R. A. 
(N. S.) 432, not to be able to avoid liability for 
failure promptly to transport freight tendered, on 
the ground that the demand for transportation was 
at the time so great that it could not have 
seen, anticipated or provided for. 


been fore- 


A religious corporation is held, in Bruce v. Cen- 
tral Methodist Episcopal Church (Mich.), 10 L. R. 
A. (N. 8.) 74, to be liable for injuries to one en- 


gaged in repairing its property through the negli- 
gence of its servant in furnishing an unsafe scaffold- 


ing. 
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The drawee of a forged check, who has paid the 
same without detecting the forgery, is held, in First 
Nat. Bank v. Bank of Wyndmere (N. D.), 10 L. R. 
A. (N. 8.) 49, to be entitled, upon discovery of the 
forgery, to recover the money paid from the party 
who received it, even though the latter was a good- 
faith holder, provided the latter has not been misled 
or prejudiced by the drawee’s failure to detect the 
forgery. 


The drawee of a forged draft is held, in Ford v. 
People’s Bank (S. C.), 10 L. R. A. (N. S.) 63, to 
be entitled to recover back the amount paid upon it 
to one whose conduct has been such as to mislead 
him, or induce him to pay the draft without the 
usual security against fraud. With these cases is a 
note collating all the other authorities on the right 
of drawee of forged check or draft to recover money 
paid thereon. 


The rule, as to recovery of damages for mental suf- 
fering, of the state where a telegram is presented for 
transmission, and not that of the state where it is 
to be delivered, is held, in Johnson v. Western U. 
Teleg. Co. (N. C.), 10 L. R. A. (N. 8S.) 256, to gov- 
ern in an action for damages for failure to deliver 
a telegram, although the suit is brought in the lat- 
ter state. 


In determining whether or not a contract or com- 





bination is in unreasonable restraint of trade, it is 
held, in Pocahontas Coke Co. v. Powhatan Coal & 
Coke Co. (W. Va.), 10 L. R. A. (N. S.) 268, that it 
is immaterial whether or not the commodity which 
is the subject-matter of the contract or combination 
is of prime necessity, if the commodity is an article 
of legitimate trade or commerce. 

An act providing for the counting. of straight 
party votes for a constitutional amendment when 
such party has indorsed the amendment is held, in 
State ex rel. Thompson v. Winnett (Neb.), 10 L. R. 
A. (N. 8S.) 149, not to violate the Constitution. 


A statute authorizing the State Railroad Commis- 
sion, in its judgment, to allow an increase in the 
capital stock of railroad corporations for such pur- 
poses and on such terms as it may deem advisable, 
or, in its diseretion, to refuse it, is held, in State v. 
Great Northern R. Co. (Minn.), 10 L. R. A. (N. S.) 
250, to be invalid because delegating to the commis- 
sion legislative power. 


A contract for an annual consideration, payable 
at the expiration of the year, to collect accounts by a 
system which includes posting lists of debtors, is 
held, in American Mercantile Exchange v. 
(Me.), 10 L. R. A. (N. 8S.) 414, to be abrogated, so 
as to prevent recovery, even for the portion of the 
year which has elapsed, by the passage of a statute 





Blunt ' 





pending a yearly period, which prohibits, under pen- 7 
alty, the posting of such lists. : 


A provision, in a contract of membership in the ~ 
relief department of a railroad, that, if any suit at 7 
law shall be brought against the company for dam- 7 
ages arising from or growing out of the death of 1 
the the benefit otherwise payable shall 
thereby be forfeited, is held, in Chicago, B. & Q. R. 7 
Co. v. Healy (Neb.), 10 L. R. A. (N. S.) 198, to be | 
against public policy and void. ; 


member, 


In ejectment by one tenant in common against a 
co-tenant who has been in undisputed possession and 
use of the land for twenty years, it is held, in Dob- — 
bins v. Dobbins (N. C.), 10 L. R. A. (N. S.) 185, 7 
that an actual ouster on his part when the possession ~ 
was first taken will be presumed. 9 


One tenant in common in possession is held, in 
Davis v. Poland (Me.), 10 L. R. A. (N. S.) 212, to 
entitled to maintain trespass quare clausem ~ 
against his co-tenant for entering upon the common 
property and removing doors and windows from the 
building for the purpose of rendering it uninhabit- 
able. 


sabes, 





ALC att tne: 


The right to order the production of papers for” 
inspection before trial, under U. S. Rev. Stat., see. § 
724, authorizing courts, in actions at law, to require | 
parties to produce papers under circumstances where 
they might be required to produce them by the ordi- i 
nary rules of proceeding in chancery, and affixing as” 
a penalty for refusal the entry of judgment as by” 
default, is denied in Cassatt v. Mitchell Coal & Coke 7 
Co. (C. C. A. 3d C.), 10 L. R. A. (N. S.) 99, ong 
the ground that, the order being no part of the 
record of the judgment, the judgment cannot be sus: — 
tained on appeal, and therefore the order to pro ~ 
duce, if disobeyed, is nugatory. : 





As against a motion for non-suit in an action for! 
ejectment, it is held, in Cottrell v. Pickering (Utah), 7 
10 L. R. A. (N. S.) 404, that evidence of a deed to’ 
plaintiff, and a survey covering the property, with” 
proof of possession thereunder, is sufficient, without | 
the necessity of establishing a complete record title.’ 


Evidence of the good character of the wife is held, 
in Shipp v. Com, (Ky.), 10 L. R. A. (N. 8.) 335, to 
be inadmissible in a prosecuting of her husband for 
murder of her alleged paramour, to show that she 
was not guilty of conduct which accused assigned as 
a reason for his crime. 


That a building is under lease at the time of the 
passage of a statute requiring the owner, lessee ot 
keeper of certain kinds of buildings to provide them 
with fire escapes, is held, in Yall v. Snow (Mo.), 10 
L. R. A. (N. S.) 177, not to relieve the owner of the 
duty thereby imposed. 








